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ADVERTISEMENT. 





The third volume of the Reports of Cases in Law and Equity, 
argued and determined in the Supreme Court of this State, is now 
presented to the public. 

The haste in which its publication has been forced, in order 
to comply with the provisions of the act organizing the Court, 
requiring its completion within four months, must be my apology 
for any inaccuracies that may be detected in the typography. Such 
errors as have escaped the vigilance of the proof reader, or which 
may have existed in the manuscript, so far as they have been dis- 
covered, are noticed in the proper place. 

Two Acts of a general nature passed by the last General As- 
sembly of this State, amendatory of the law organizing the Court, 
are embodied, as taken from the newspaper publication of them. 

The names of Attorneys admitted into the Supreme Court, with 
a table of the cases reported, and a copious Index of the points 
decided, under various appropriate heads or titles, are included. 

This volume conforms to the plan of the second, in all respects, 
and extends to upwards of 630 pages. 

In conclusion, I return my thanks to the Bench and Bar for their 
liberal support heretofore extended to me. 

JAMES M. KELLY, 
Reporter, &c. 
March, 1848, 






















ACTS ORGANIZING THE SUPREME COURT. 





An Act amendatory of the Act of the General Assembly organ- 
izing the Supreme Court, so far as to make it discretionary with 
plaintiffs in error whether they will include as parties plaintiff, 

_securities on appeal, on injunction bonds, and writs of error. 


Sec. 1. Be it enacted by the General Assembly of the State of 
Georgia met, ‘That from and after the passage of this act, it shall in 
no case be considered as necessary to join with the parties to the 
suit in the Superior Court carrying a case therefrom up to the 
Supreme Court by bills of exceptions and writs of error, the se- 
curity on appeal, or any injunction bond. 

Sec. 2. And be it further enacted, That no writ of error shall be 
dismissed, or delayed in its hearing and decision, where the parties 
to the writ or declaration below, are included in said writ of error. 
Approved 22d Dec., 1847. 


An Act amendatory of the act approved the 10th of December, 
1845, organizing a Supreme Court for the Correction of Errors 
in relation to bills of exceptions, giving of bond by the party 
taking up a case, and directory of the duty of the Clerk as to 
transcripts accompanying cases. 

Sec. 1. Be it enacted by the General Assembly of Georgia, That 
from and after the passage of this act, that so much of the act of 
which this is amendatory as requires bills of exceptions, in both 
civil, criminal and equity cases, to be drawn up and submitted to 
the judge before whom such case was tried, within four days after 
the trial thereof, be, and the same is hereby altered and amended, 
so as to allow them to be drawn up and submitted for signature 
and certification by the judge, within thirty days after the close of 
the term in which said cause was heard. 

Sec. 2. And be it further enacted, That with a view to lighten 
the costs upon parties in said court, that the transcripts of the 
record from the court below, shall not be recorded by the Clerk of 
the Supreme Court, but shall be filed up carefully by number, of 
the proper term of the court in which the cause in which it was 
used was tried. 

Sec. 3. And be it further enacted, That so much of the 4th sec- 
tion of the Act of which this is amendatory .as prescribes four 
days within which costs shall be paid and bond given, be, and is 
hereby extended to thirty days. 

Approved 29th Dec., 1847. 
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VI. JUDGES OF THE SUPERIOR COURTS. 


Judges of the Superior Courts, presiding in the Courts below, during 
the period embraced in this volume. 
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CASES 
ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGIA, 
AT AMERICUS, 


JULY TERM, 1847. 





No. 1.—Joun D. Marruis, plaintiff in error, vs: James PoLuarp, 
defendant in error. 


[1.] The appointment of a deputy sheriff may be made by parol; and the admissions of 
the principal, his recognitions of the acts of his deputy, or holding him out to the 
world in any other way as such, would be sufficient evidence of his appointment. 


[2.] The. sheriff is liable for money collected by his deputy, no matter how the execu- 
tion upon which it is paid comes into his hands. 

[3.] Money paid upon an execution in the hands of the sheriff or his deputy, dis- 
charges the defendant. 


Rule against Sheriff. Tried before Judge ALEXANDER, in Talbot 
Superior Court, March Term, 1847. 


At the March adjourned term of the Superior Court of Tal- 
bot County, 1847, James Pollard, the defendant in error, obtained 
a rule Nisi against the plaintiff in error, reciting that James R. 
Giddens, the former deputy of said plaintiff, on the 8th of March, 
1846, collected the sum of $40, ona writ of Fieri Facias, sued 
out from the Superior Court aforesaid, at the instance of said de- 
fendant, against Stephen J. Phillips and Thomas H. Dozier secu- 
rity, and requiring said plaintiff to show cause why he should not 
pay to James Pollard, or his attorney, the said sum of $40. To 
which rule John D. Matthis answered, that the writ of f. fa. was 
delivered to Thomas U. Robinson, a former sheriff, on the 5th of 
May, 1843, as appears from the execution docket, and admits it 
may have been delivered by Robinson to James R. Giddens, his 
successor, and he, the said Giddens, might have received, on the 
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18th March, 1846, as deputy sheriff, $40 on said fi. fa., as ap- 
pears from his receipt thereon of that date; and further admits, 
that Giddens was at that time his deputy. He also states, that 
Giddens was his predecessor, as sheriff of Talbot County, and 
that he (Giddens) never turned over to him, as his successor, the 
said fi. fa. by indenture, schedule, or otherwise, and it never came 
into his hands as sheriff, nor was it ever delivered to him by any 
person, or in any manner, since he came into the office of sheriff. 
That said fi. fu. was never returned to the clerk’s office after it 
had been delivered to Robinson on the 5th March, 1843. 

After hearing the plaintiffs answer, Judge Alexander decided, 
that the possession of the fi. fa. by James R. Giddens, when he was 
deputy sheriff of the plaintiff in error, and a payment by the de- 
fendant in fi. fa. to him, was a satisfaction of the fi. fa., and fixed 
his, the said plaintiff’s, liability as sheriff, to the plaintiff in fi. fa., 
and therefore granted a rule absolute against him. To which de- 
cision the said Matthis excepted. 


L. B. Smrru, for plaintiff in error, cited Hotchkiss, 515; 2 Ba- 
con Abr. 517; Hempsted vs. Weed, 20 John. R. 64; Larned vs. 
Allen, et al., 13 Mass. Rep. 295; 9 Petersdorff Abr. t. p. 62. 


Worri11, represented by Hix1, for defendant. 
By the Court—Niszet J. delivering the opinion. 


An execution was placed in the hands of Robinson, sheriff of 
Talbot County, and by him turned over to Giddens, his successor. 
Giddens’ term expiring, the present sheriff, Matthis, was elected, 
and appointed Giddens his deputy. The execution which Giddens 
received, as sheriff, was not formally turned over by him to 
Matthis, but retaining it, as Matthis’ deputy, he collected the 
money due upon it. Matthis, the sheriff, was ruled for this 
money, and held liable. We are invited by the bill of exceptions 
and writ of error to review that decision. We think the decision 
was right. 

[1.] By statute in this State, the sheriff is authorized to appoint 
his deputies. Hotchkiss, 515. No mode of appointment is pre- 
scribed by law; and hence he may appoint by parol, or by a for- 
mal writing. The sheriff’s admissions, or his recognition of the 
acts of the deputy, or his holding him out to the public as his 
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deputy, in any way, would be proof of an appointment. 1 A. K,. 
Marshall, 44. Both by our own statute and at common law, the 
sheriff is liable civiliter for the acts of his deputy. By our 
statute he is made liable for the defaults and misfeasance of his depu- 
ties. Hotchkiss, 515; 1 Doug. 43, note 33 2 Term. R. 148; 
2 W. Blackstone R. 832; 3 Wils. 309; 5 Mass. 271; 9 Id. 112; 
13 Id. 114; 2 McCord, 410; 1 Binn. 240; 3 H & M. 127. 

By the act of 1799, the sheriff is required, at the expiration [2.] 
of his term, by indenture and schedule, to turn over to his successor 
“all such writs and processes as shall remain in his hands unexe- 
cuted ;” and if he fails, or refuses, to turn over such writs and 
processes, he is liable in damages to the party aggrieved. Hotchk. 
516. The object of this statute is to secure the rights of the 
parties interested in the execution of writs and processes; for, 
as the sheriff cannot execute a process after the expiration of his 
term of office, without such requirement, the execution might be 
delayed or perhaps finally prevented. Again, its object is to pro- 
tect the sheriff going out of office; for if he does turn over, as re- 
quired, such writs and processes, after that is done, he is dis- 
charged from all liability, except such as may have previously ac- 
crued. And the indenture and schedule is evidence of the trans- 
fer having been made. 

It is contended that, inasmuch as Giddens in this case, who 
was the predecessor of Matthis, did not, by indenture and schedule, 
turn this execution over to him, he, Matthis, is not liable to. pay 
the meney. In other words, he is only liable for himself and 
deputy for the execution of such writs and processes as came to 
him by indenture and schedule. We do not so think. The law 
does not inhibit the receipt of writs and processes by other modes. 
No matter how an execution comes into the possession of the 
sheriff, if he gets it at all, he is bound by the requirements of his 
office, by his oath, and by the obligations of his bond, to execute 
it; and if he fails to do so, or is guilty of misfeasance or default in 
any way, both he and his sureties are responsible. The object of 
the act of 1799 being as stated, the prescription of one mode of 
turning over, does not exclude others. 5 Gill § Johns. 406. 

Again, it is said, that Matthis is not liable for the default of his 
deputy in this case, because the execution did not come into the 
possession of his deputy, through him. That is to say, he is liable 
for the acts of his deputy only upon such writs and processes as 
he delivers over to his deputy, and which came to him from his 
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predecessor. We hold, that the possession of the writ by the 
deputy, whether original or derivative, is the possession of the 
principal. The converse of this rule would destroy at once 
the character of sheriff, which attaches to the deputy—would 
annul his function, to a great extent, of collecting officer—would 
endanger the rights of parties plaintiff and defendant, and so 
limit the liability of the principal as to make scarcely any pro- 
tection. The writ may be, by law, executed by the sheriff or hes 
deputy. It is the duty of the deputy to receive it, and when it is 
received, no matter how or from whom, the official liability at- 
taches. Whether the deputy receives the writ from the prede- 
cessor of his principal, or from his principal, from the clerk, or the 
plaintiff or his attorney, through the mail from abroad, or in any 
other way, he is liable, and so is his principal. Hotchkiss, 515. It is 
claimed that this case is without all such recognised rules, because 
Matthis’ deputy, Giddens, was also his predecessor. As the 
predecessor he received the execution, and as deputy retains it; he 
therefore does not hold it as deputy, and is not liable as such, nor is 
his principal liable for him. This reasoning is too subtle for any 
practical purpose. It is not at all defensible. Eo instanti in which 
Matthis was commissioned, the official functions of Giddens 
ceased. At that time the writ is in his hands as an unofficial 
person ; he retains it until he is appointed deputy, and so soon as 
that is done, the law makes tradition of it, from Giddens the un- 
official man, to Giddens the deputy sheriff. 

[3.] Under this state of facts, it is argued that Giddens would be 
liable, and also his sureties, for.this money, as principal sheriff. 
As sheriff he and his sureties are liable only for such default or 
misfeasance as occurred before hissuccessor was commissioned, and 
not afterwards. The record discloses no default or misfeasance 
during his term of office. None is pretended. Who can doubt 
but that the payment of this money to Giddens, after he was ap- 
pointed deputy to Matthis, would be a prevailing plea for the 
sureties of Giddens in an action against them on his bond? There 
can be no doubt about it. Upon the reasoning of the counsel, the 
payment of this money to Giddens, after he became the deputy of 
Matthis, is no satisfaction of the execution, and the defendant in 
execution could be made to pay it again; either this would be 
true, or the plaintiff in execution must lose his money, for, upon 
their reasoning, he has no remedy against Matthis and his 
deputy, and it is very clear he would have none against Giddens, as 
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principal sheriff, and his sureties. They would turn this plaintiff 
over to his action for money had and received, against Giddens as 
an unofficial person—and he is insolvent. How impotent, upon 
this view of the subject, are all the labours of the law, to protect 
parties against official incapacity or infidelity! Such consequences 
show the unsoundness of the positions taken by counsel for the 
plaintiff in error. A payment to an officer, having the execution 
in his hands, is a discharge of the defendant. In Foster vs. Brown, 
1 Bailey, S. C. R.221, Johnson, Justice, pronounces as follows : 
“ Having the plaintiff’s execution in his hands, Bates, as sheriff, 
was clearly entitled to receive the money; and, having done so, 
the defendant is discharged.” It is enough for the defendant to 
know that the officer, holding the execution, is either the sheriff 
or a deputy—it is no part of his duty to inquire how he came into 
possession of it. 


Let the judgment of the Court below be affirmed. 





No. 2.—Jesse Pitts, plaintiff in error, vs. Joan McWuorter 
and Wii.u1AmM Butuarp, defendants in error. 


{1.] If A buy land from B, and pay down the entire consideration or purchase money, 
and take an unconditional bond for titles, and there is nothing more for him to 
do in order to consummate the contract, B is a mere naked trustee, and the legal 
estate vests in A; if not under the 27 Henry VIII., commonly called the Sta- 
tute of Uses, yet it comes within the 10 sec. of the 29 Charles II., chap. 3, and_is 
subject to levy and sale on an execution and judgment against A, at law. 


[2.] It would seem that 32 Henry VIII., which declares all conveyances made for 
maintenance, void, and which statute was in affirmance of the common law, is 
still of force in this State. 


And where in an action of ejectment several demises are laid, one from the grantor 
and another from the grantee of such a deed, it was held that the plaintiff might 
recover, though he could not on the demise of the grantee only. 


Ejectment. In Macon Superior Court. Tried before Judge 
Warren. April Term, 1847. 


For the facts of the case, and the charge of the Court below, 
which was excepted to, the reader is referred to the opinion de- 
livered by the Supreme Court. . 
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Joun M. Gres for the plaintiff in error. 


The principal question presented by the bill of exceptions in this 
case is, whether Henry L. Sims had such an interest in the pre- 
mises in dispute as was vendible under execution. 

The evidence shows that Sims had contracted for the land and’ 
paid the full amount of the purchase money, that the contract was 
in writing, signed by McWhorter, the drawer of the lot, and 
expressed the payment of the consideration money. 

By virtue of the statute 29 Charles II., chap. 3, sec. 10, lands 
held in trust may be sold under execution against the cestui que 
trust. Prince 916; 1 Saund. U. & T. 272; 2 Black. Com. 337. 

A resulting trust, it has been held, is within this statute. Foote 
vs. Colvin; 3 Johns. 216. 

After a valid contract of sale of land, and performance by the 
purchaser of his part of the agreement, the vendor is undoubtedly 
seised in trust for the vendee. 

Judgments obtained afterwards against the vendor will not, in 
equity, bind the estate. Finch vs. Earl of Winchelsea; 1 P. Will. 
278; 4 Kent Com. 154. 

The Court below held, that in order to create a trust estate 
liable to be sold under execution, there must be a conveyance by 
deed at the time of raising the trust. But this is certainly erro- 
neous; for the Statute of Frauds clearly recognises the validity of 
trusts declared in writing without deed, and of resulting trusts 
without writing. 1 Saund. U. § T. 316. 

The 10th sec. of the Statute of Frauds obviously includes all kinds 
of trusts, where the entire beneficial interest is in the cestui que 
trust, and the naked formal legal title only, in the trustee. The 
manner or form in which the trust is created or expressed is mat- 
ter of evidence merely, and does not affect the nature of the 
interest. 

When this section of the 29th Ch. IL, c. 3, is compared with 
the 27th Henry VIII., c. 10, it will be perceived that the language 
is similar, 2 Black. Com. 333, and should receive a similar inter- 
pretation. Before the statute of Henry VIIL., “ for transferring 
uses into possession,” a bargain and sale of land was only a kind of 
real contract, whereby the bargainor agreed, for a pecuniary con- 
sideration, to convey the land to the bargainee. 2 Black. Com 
338. This raised a use, which, before the Statute of Uses, was 
similar to a trust estate now ; it was recognised only in the Courts 
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of Equity. Since the statute, it operates to convey the legal estate 
if the subsequent statute of 27 Henry VIII., c. 16, is complied 
with, which requires the bargain and sale to be by indenture, and 
enrolled, etc., in order to pass the legal estate. A contract of sale, 
though reduced to writing, and the purchase money paid, is not 
effectual, under the Statute of Uses, unless it is contained in a deed 
enrolled according to the requisitions of 27th Henry VIIL,, c. 16. 
But it vests in the purchaser a trust estate, and that trust estate is 
as clearly within the 10th section of the Statute of Frauds as an 
use raised by bargain and sale, is within the 29th Henry VIIL, 
c.10. There is no statute, and no rule of law, requiring the 
contract to be under seal, in order to vest a trust estate. 

The doctrine that the interest of the mortgagee, before entry 
or foreclosure, is not liable to levy and sale under execution, was 
relied on in the Court below, as being inconsistent with the posi- 
tion assumed by the plaintiff in error. But itis really not so. The 
mortgage in form conveys the legal estate; the mortgagee is trus- 
tee the mortgagor, cestwi que trust ; the latter having an equity of 
redemption cognisable formerly in the Court of Chancery only; 
but, notwithstanding the form of the conveyance, the courts of law in 
this country treat the mortgagor as owner. His interest is vendible 
under execution, and the mortgagee has only a chattel interest, 
which cannot be sold under execution. 4 Kent Com. 160. 

In the case of Bogart vs. Perry, 1 Johns. Ch. R. 52, Chan- 
cellor Kent distinctly recognises the principle here assumed. The 
case was carried, by appeal, to the Court for the Correction of 
Errors. S.C. 17 Johns. 351. Spencer, Ch. J. of the Supreme 
Court, delivered the opinion, and he, in still stronger terms, re- 
cognises the doctrine, that if under a contract of sale of land, re- 
duced to writing, the purchaser has paid the entire consideration 
money, the vendor holds the land in trust for the purchaser, and 
that the interest of the purchaser, in such a case, may, under the 
10th section of the Statute of Frauds, be sold under execution. 
See also Jackson vs. Bateman. 2 Wend. 570. See also 4 Kent 
C. 308, n. (a); Ibid 437, where it will be perceived that, since 
these decisions, the N. Y. revised statutes have prohibited the sale 
under execution of the interest of a vendee, who holds a contract 
of sale. If this enactment extends to a case where the contract 
has been fully performed by the vendee, then it is a recognition of 
the correctness of the position here taken. 

Were the law otherwise, great frauds might be committed by 
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debtors upon their creditors, by buying lands, paying for them, 

and then merely taking an agreement to convey, from the vendor. 
In this case there was obviously no injustice done to Mc Whor- 
ter by the sale of Sims’ interest. He had nothing, claimed nothing, 
and conveyed nothing to Bullard but the mere naked legal title, 
and this he held subject to the direction of Sims. 

And what right has Bullard to complain? He stands in Sims’ 
shoes. He, in form, obtained a conveyance from McWhorter, 
but paid him nothing therefor. He obtained all the right he had 
from Sims, and there is no evidence that he paid Sims a valuable 
consideration ; and, if he did, he stands upon no higher ground 

_ than other purchasers of property liable to judgment and execu- 
tion. Besides, he had actual notice of the judgment and execution 
against Sims, of the sale under them, and of the possession of 
Pitts before he obtained a conveyance from McWhorter. He is 
therefore not protected by want of notice. 4 Kent C. 180. 

And as there is no evidence of payment of value by Bullard to 
Sims, except perhaps the declaration of Bullard himself, it may be 
considered a case of resulting trust. Bullard obtains a convey- 
ance to himself of land, for which Sims had paid the full amount 
of the consideration money ; this would be a case of resulting trust 
in favour of Sims. 

But the Judge charged the jury, that even if Sims had an in- 
terest subject to be sold under execution, the sale of it only gave 
the purchaser a right to go into equity for a conveyance. But 
the statute intended to make the trust estate, when sold under 
execution, the legal estate, and it declares that it shall be freed 
and discharged from all incumbrance of the trustee. It operates 
in this respect precisely as the statute 27 Henry VIII. c. 10 
does upon uses, by virtue of which the cestui que use becomes the 

legal owner. 



























Ext WarkEN and Wo. P. Green, for the defendant in error. 










C. B. Srrone, in conclusion, for the plaintiff in error, in his 
argument cited and commented upon the following authorities, 
in addition to and with those cited by his associate Mr. Gres. 
Hill on Trustees, 272, 273; Brown vs. Graves, 4 Hawks, 342; 
Richards vs. McKie § Vaughan, Stat. Eq. R. S. C. 184; Lynch 
et.al. vs. Utica Ins. Co. 18 Wend. 236. 
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By the Court — Lumrxun, J. delivering the opinion. 










John McWhorter, one of the lessors of the plaintiff in eject- 
ment, drew lot No. 74, in the 1st District of, originally, Muscogee, 
now Macon County, and some twelve or fifteen years since sold 
said lot to one Henry L. Sims, for a horse valued at $100, and gave 
to Sims his bond for titles, the grant not then having issued. Sims 
afterwards, in 1835, sold the land to William Bullard, and trans- 
ferred to him the title bond. 

An execution in behalf of Smith and Kingley for the use of 
George Smith, against the said Henry L. Sims and William H. 
Underwood as his security, and issuing from Hall Superior Court, 
September Term, 1834, was levied on said lot of land as the pro- 
perty of Sims, the defendant, and the lot was purchased by Eliab 
Jones, and the sheriff’s titles executed to him on the 22d day of 
July, 1837; the grant from the State having issued about one 
month before the sale, to wit, on the 27th day of June, 1837. 
Jones conveyed to Jesse Pitts, the defendant in ejectment, by 
deed bearing date the 25th day of December, 1837. Pitts went 
immediately into possession, erected a log cabin, enclosed a horse 
lot, and made some other improvements. Bullard called at the 
place} in the winter of 1837, and, finding Pitts in possession, he 
applied to McWhorter for a deed, which was executed, bearing 
date, 18th day of January, 1838, and the bond surrendered up to 
the obligor. An action of ejectment was now brought in the 
name of Thomas Goodtitle, upon the several demises of John Mc- 
Whorter and William Bullard, against Richard Holdfast, casual 
ejector, and Jesse Pitts, tenant in possession. 

And this cause coming on for trial at the April Term, 1847, of the 
Superior Court of Macon County, was submitted, upon the forego- 
ing statement of facts, to the jury, upon the following charge of Judge 
Warren, i.e. “ That the jury could not regard any equitable title 
which Pitts might possess; that the legal muét prevail against the 
equitable title ; that the title of Sims to the land was not such as 
to subject it to the lien of the judgment and execution under 
which it had been sold; that the interest of the purchaser of 
real estate, although he may have a contract in writing, and the 
whole consideration money be paid by him, is not subject to levy 
and sale under the statute of 29 Ch. II. sec. 10, unless a deed, 
having all the requisites of a legal conveyance, is executed to him, 
VOL. Il. 2 
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or some one in trust for him; that such an estate cannot be sold 
under execution, and, if it is sold, it only vests an equitable in- 
terest in the purchaser which will authorize him to call for the 
interposition of a court of equity; that a court of law cannot re- 
cognise his title. 

“That the deed from McWhorter to Bullard was not void, either 
at common law or under the statute 32 Henry VIII. against the 
sale of pretended titles; and that, if it was, the title was still in 
McWhorter, and a recovery might be had in his name.” 

To all of which charge, counsel for the defendant below, excepted. 
’ [1.] We do not think it necessary to discuss in detail all the 
points insisted upon in the argument for and against the various 
grounds contained in this charge. In some of them we concur 
with the presiding Judge. We agree with him in holding, that 
sitting as a court of law, we can look only to the legal estate, and 
see whether a legal title has been conveyed through the sheriff’s 
sale to Pitts. If he has an equitable interest only, he must claim 
it elsewhere. And it is not for us to decide, nor are we even at 
liberty to presume to think, what a court of equity would or 
would not do in the premises. 

If Henry L. Sims, the defendant in the f. fa., from the time he 
bought the lot of land from McWhorter, and paid for it, had such 
a legal estate as subjected it to levy and sale, then, of course, it 
was not in his power to have defeated the judgment lien, by the 
transfer which he made in 1835 to Bullard. And the purchaser 
at sheriff’s sale acquired a full and complete legal estate in the 
premises. 

By the common law in England, a man could only have satisfac- 
tion by execution, out of goods and chattels and present profits, of 
lands. Afterwards, by a writ of elegit, provided by statate, 
goods and chattels were not sold, but appraised and delivered to the 
plaintiff. If these were not sufficient to satisfy the debt, then the 
moiety of the freehold lands of the debtor, whether held in his own 
name or in trust, were delivered to the plaintiff, till, out of the 
rents and profits, the debts should be levied. 

By the statute of 5 Geo. IL., for the more easy recovery of debts 
in the Colonies, and which is made of force by our adopting statute 
of 1784, feudal principles are laid aside, and the houses, land, 
and negroes, and other hereditaments and real estate of debtors, 
are made liable to execution. 


This act is exceedingly broad, and is in the following words : — 
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“And be it further enacted by the authority aforesaid—that from 
and after the said 29th of September, 1732, the houses, lands, 
negroes, and other hereditaments and real estates, situate or being 
within any of the said plantations belonging to any person indebt- 
ed, shall be liable to and chargeable with all just debts, duties and 
demands, of what nature or kind soever, owing by any such 
person to his Majesty or any of his subjects; and shall and may 
be assets for the satisfaction thereof, in like manner as ‘real estates 
are, by the law of England, liable to the satisfaction of debts 
due by bond or other specialty; and shall be subject to the like 
remedies, proceedings and process, in any court of law or equity 
of the said plantations respectively, for seizing, extending, selling 
or disposing of any such houses, lands, negroes, and other heredit- 
aments and real estates, towards the satisfaction of such debts, 
duties and demands, in like manner as personal estates in any of 
the said plantations respectively are seized, extended, sold or dis- 
posed of, for the satisfaction of debts.” —Schley’s Digest, 365. 

It would seem that the alteration in the feri facias, from goods 
and chattels, to goods and chattels, lands and tenements, owes its 
origin in this State to the statute, and that the authority for its 
introduction rests solely upon it and not upon the judiciary act 
of 1799, and the subsequent acts amendatory thereof. 

It establishes another fact very conclusively, and that is, that 
the Parliament of Great Britain, subjected negroes, not by in- 
ference or implication, but by name, to levy and sale under exe- 
cution for debt, in Georgia and the other Colonies. 

We have seen what estates were liable in England, by the com- 
mon law, to the satisfaction of debts by execution. The statute, 
29 Ch. II. ch. 3, sec. 10, expressly adopted in this State, (Prince, 
916,) in addition, makes trust estates liable. That section is in the 
following words: “It shall and may belawful for every sheriff or other 
officer to whom any writ or precept is directed, at the suit of any 
person, of, for and upon any judgment, statute or recognisance, to 
do, make and deliver execution unto the party in that behalf 
suing, of all such lands, tenements, rectories, tithes, rents, and 
hereditaments, as any other person or persons be, in any manner 
or wise, seised or possessed in trust for him against whom execu- 
tion is so sued, like as the sheriff or other officer might or ought 
to have done, if the said party against whom execution was 
sued, had been seised of such lands, &c., of such estate, as they 
be seised of in trust for him at the time of the said execution 
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sued; which lands, &c., by force and virtue of such execution, 
shall accordingly be held and enjoyed, freed and discharged, from 
all incumbrances of such person or persons as shall be so seised or 
possessed in trust for the person against whom such execution shall 
be sued ; and if any cestuz que trust hereafter shall die, leaving a trust 
in fee simple to descend to his heir, then, and in every such case, 
such trust shall be deemed and taken, and is hereby declared to 
be, assets by descent; and the heir shall be liable to and chargeable 
with the obligation of his ancestors, for and by reason of such assets, 
as fully and amply as he might or ought to have been, if the estate 
in law had descended to him in possession, in like manner as the 
trust descended.” 

Thus it will be perceived, that this statute, as far as it goes, 
changed the common law, and made a trust, before cognisable in a 
court of equity only, the subject of a legal proceeding. Now, is 
the interest of Sims, which was seized and sold under the execu- 
tion, against him and Underwood, at the instance of Smith and 
Kingley, for the use of George Smith, such an interest as could 
have been seized and extended in England under this statute ? 

No case has been cited, and I can find none, which broadly and 
directly meets this inquiry. The principle which it involves, 
however, I am satisfied has been clearly settled. 

In Livingston vs. Bateman, 2 Wend. 570, one S. D. Mumford, 
being seised of the premises, entered into a contract to convey 
unto Jonathan Case, a house and lot in the village of Rochester, 
upon the payment of $125, by annual instalments, the last falling 
due 22d March, 1825. It was in proof that Case paid all in- 
stalments, except the last, which was paid by James Gregory. 
It did not appear on whose account Gregory made the payment ; 
it was supposed, however, to be on account of Case. Jonathan 
Case entered into the possession of the lot under the article of 
agreement, built a house, and occupied it until about two years 
before the trial. Livingston brought ejectment for the premises, 
under a sheriff’s deed, executed to him, 1st February, 1827, by 
virtue of a sale under an execution on a judgment in favour 
of W. Pitkin and J. K. Livingston, against Jonathan Case, for 
$595, docketed 31st May, 1825. Thesale took place 8th October, 
1825, when the premises in question were struck off for $450 to 
Livingston, the plaintiff in ejectment. 

The defendant showed a deed to the lot, from Mumford, the 
original owner, to Samuel S. Case, dated 28th September, 1825; 
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consideration expressed $140. A lease from Samuel S. Case to W. 
Tappan, Jr., bearing date 28th March, 1826, for one year, at the rent 
of $75; an assignment to Bateman, the defendant in ejectment, in 
1826, and a renewal of the lease, 28th March, 1827, at a rent of 
$80. The defendant further showed a lease from Samuel S. 
Case to Jonathan Case, of the premises in question, bearing date 
7th June, 1824, for one year, at the weekly rent of $1, and proved 
that Jonathan Case remained in possession of the premises until 
the date of the lease to Tappan, who entered and continued in ‘ 
possession until the transfer to the defendant, who had been in 
ever since. It was further proved, that at the date of the lease 
from Samuel S. Case to Jonathan Case, an arrangement was made, 
by which the article for the sale of the lot, obtained from Mum- 
ford, was tranferred to Samuel S. Case. 

The Circuit Judge, upon this statement of facts decided, that 
Jonathan Case had not a resulting trust in the premises. And 
the same having been conveyed by Mumford to Samuel S. Case, 
the legal title was in him, and a court of law could not protect 
or enforce the equities set up by the lessor of the plaintiff; and, 
under this direction, the jury found a verdict for the defendant, 
which was moved to be set aside. The court granted a new trial. 
And Justice Marcy in delivering the opinion, after recapitulating 
the facts, says — 

“ Mumford having received the stipulated consideration for the 
sale of the premises, but not having executed a conveyance, he 
held the premises as trustee for the purchaser, from the date of 
the payment of the last instalment. Who was the cestui que trust? 
It was Jonathan Case; and the judgment on which the property 
was sold, having been recovered during this time, became a lien 
upon it, by virtue of the 4th section of the Statute of Uses, 1 R. L. 
74, (which is an exact copy of 29 Ch. II. ch. 3, sec. 10,) as effectually 
as if he had been seised. It is, however, clearly settled, that the 
statute only applies to cases where the entire estate out of which 
the use arises, vests in the cestui que use, im consequence of his 
having paid the whole consideration money. It was a question then, and 
an all important one in this case, whether the whole consideration 
for the premises was paid by Jonathan Case. And the evidence 
should have been submitted to the jury for them to determine, 
whether it did or did not make out the fact of the payment of the 
whole consideration money, by Jonathan Case. 

“It also appears by the case that the Judge decided, that the 
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plaintiff could not recover, if Jonathan Case had a trust resulting 
from having paid all the consideration money for the premises. 
I apprehend that this opinion is too broad to be sustained by this 
court. It is not only opposed to the cases cited, but militates 2 
against the plain provisions of the statute. If the proof in this 
case made out, that the whole beneficial interest in the premises 
was in Jonathan Case, and that Samuel S. Case was a trustee, 
with a mere naked or formal legal title, the plaintiff should not be 
sent from a court of law to a court of equity for the recovery 
of his rights.” 

The cases cited in this decision, were Foot vs. Colvin, 3 Johns. 
216, and Bogert vs. Perry, 17 Johns. 351. In the first of which it 
was held, that if A buys land with the money of B, and takes a 
conveyance to himself, he is a trustee for B; and that the land 
might be seized and sold on an execution under a judgment 
against B, the cestut que trust. And Spencer, Justice, says, “In 
the present case, the evidence offered and overruled, would, we are 
to presume at present, have established the fact, that the farm was 
purchased with James Litchfield’s money, and that Josiah C. Foote 
was the mere pipe of conveyance. The proof would conse- 
quently have shown an estate in James Litchfield, liable to be sold 
on execution under the 10th section of the Statute of Frauds. 
Indeed, without the aid of that statute, I consider James Litchfield, 
if he advanced the purchase money, as having an interest liable to 
be sold on execution.” 

In the case in 17 Johns. the same court ruled, that the 10th 
sec. of 29 Charles, rendering lands liable against the cestui que use 
or trust, applies only to those trusts where the cestui que use or 
cestut que trust has the whole beneficial interest in the land, and the 
trustee the mere naked or formal legal title. And that it is not 
applicable to a case where one person enters into a contract for 
the sale and conveyance of land to another, and the vendee pays 
part of the consideration and enters into possession of the land, 
but neglects to pay the residue of the purchase money; for the 
vendor is not seised to the use of the vendee until the whole con- 
sideration is paid, and until then the vendee has a mere equitable 
interest, on which a judgment at law is not a lien, nor can it be 
sold under an execution. 

Spencer, xow Ch. Justice, remarks —“ It is true, that since the 
statute of 27 Henry VIII. ch. 10, the cestui que use is the real 
cwner of the estate, and his interest is bound by a judgment and 
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may be sold on execution ; and our statute concerning uses, 1 N. 
R. L. 72; 1 Rev. Stat. 727, sec. 47, contains the provisions of the 
British statutes of 19 Henry VII. ch. 15, 27 Henry VIII. ch. 10, 
and 29 Ch. II. ch. 3, sec. 10. But it cannot admit of a doubt, that 
the statute embraces those cases only, where the entire estate, out 
of which the use arises, vests in the cestut que use, in consequence of 
his having paid the whole consideration money ; and it intended to 
subject to execution the real estate or hereditaments of a person 
having the entire interest therein, but which was nominally and 
formally vested in another person; and I have met with no case or 
dictum, countenancing the doctrine of a divided use, vested in the 
vendor and vendee.” 

And this case Chancellor Desaussure, in delivering the opinion 
of the Court of Appeals of South Carolina, in Richards vs. Mc Kie 
& Vaughan, Columbia, December, 1824, calls, “ a great authority, 
both on account of the learning and talents of the court which 
decided it, and of the force of reasoning on which the decision 
is founded.” 

When the case of Bogert & Perry was first heard, in June, 
1814, and which was among the earliest Chancery decisions of 
Chancellor Kent, he having been appointed the February pre- 
ceding, he said — “ The provision in our Statute of Uses rendering 
lands liable to execution against the cestui que trust, was taken 
from a branch of the English Statute of Frauds, and it relates only 
to those covinous trusts, where the cestut que use has the whole real 
beneficial interest. If the contract had been fulfilled, so as that 
‘Smith (the vendee) had been entitled to a deed, when the judgment 
was obtained and the sale made to Perry, the statute might have ap- 
plied, and there would have been reason and fitness in the application.” 
1 John. Ch. Cas. 52. 

This doctrine underwent a searching and thorough examina- 
tion in the case of Lynch and others, appellants, and the Utica In- 
surance Company, respondents, 18 Wend. 236. And Chief Justice 
Nelson in pronouncing the judgment, after referring to, the fact 
that the New York Statute was taken from the English Statutes, 
said, he considered it settled that in the case of a clear and simple 
trust for the benefit of the debtor, the judgment has 4 lien 
thereon, and that it is such an interest as could be sold on ex- 
ecution within the statute.” ; 

Jackson vs. Walker, 4 Wend. 462,and Jackson vs. Parker, 9 
Cowen, 73; Richards 5 McKie, Stat. Eq. R. S. C. 184; Hopkins 
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vs, Stump, 2 Harris & John. 301, are all cases in support of the 
same doctrine—. e. that lands are liable on an execution at law, 
against a cestui que trust, who has the whole beneficial interest and 
the trustee only a mere naked legal title. And numerous other 
American cases might be adduced in confirmation of this position. 

In Hull vs. Greenhill, 4 Barn. & Ald. 684, Abbott, C. J. says: 
“ A trust, to be within the Statute of Charles, must be a simple 
trust for the benefit of the debtor. The object of the statute ap- 
pearing to us to be, merely to remove the technical objection 
arising from the interest in land being legally vested in another 
person, where it is so vested for the benefit of the debtor.” —See also 
Harris vs. Booker, 4 Bing. 96. 

Such a trust, says Blackstone, will descend, may be aliened, 
is liable to debts, to executions on judgments, statutes and recogni- 
sances, by express provision of the Statute of Frauds, 29 Ch. IL, 
to forfeiture, to leases and other incumbrances, nay even to the 
curtesy of the husband, as if it was an estate at law.—2 Com. 337. 

In Forth vs. Duke of Norfolk and others, 4 Madd. 266, Sir John 
Leach says—‘“ A judgment creditor has at law, by the Statute of 
Frauds, execution against the equitable freehold estate of the debtor 
in the hands of his trustee, provided the debtor has the whole bene- 
Jicial interest.” 

The conclusion then to which we come is, that Sims, having 
bought the land and paid for it, and there remaining nothing more 
for him to do, it not being a mixed or divided trust, and there 
being no intervening estate or limitation over, that it comes 
within the Statute, and that the land was vendible on execution. 

It has been insisted, and with much force, that the trusts referred 
to in the Statute, are such only as are raised by a conveyance, where 
all could be certain as to their nature and existence. But by 
reference to the 8th section of the Statute, I think that it may 
be plainly inferred, that the generic term trust used in the 10th, 
is not restricted to such only as are expressly created by deed or 
devise, but that it extends likewise to constructive trusts, or such as 
arise by implication or operation of law. 

Shall it be said, that constructive trusts depend upon contro- 
verted facts, and, according to the prevalence of these facts on 
one side or the other, the decree in equity is moulded? I answer, 
if A buy land and pay for it with the money of B, and take the 
conveyance to himself, is not this trust liable to the same objection ? 
Does it not depend upon the pleadings and evidence? And may 
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it or may it not, according to circumstances, be established by a 
court of equity? Most assuredly. And yet no one, I believe, 
has ever doubted that this case would fall within the statute. 

But it is further urged, that a bond for titles creates no seisin 
in the obligee. That a covenant to convey is one thing, anda 
conveyance quite another. But if seisin depends upon an actual 
conveyance, how, I ask, is the seisin in B, in the case of a con- 
structive trust which I just put? I answer, moreover, that the 
trust being extendible under the statute of Charles, there was 
seisin in Sims, from the time he took the bond and paid down the 
purchase money—and no other conveyance was necessary. 
From thenceforth Sims’ rights were legal rights, and coming fully 
up to the maxim of the common law, pointing out the object of 
executions and limiting the subjects that may be demanded by 
them. Ea que in curia nostra rite acta sunt, debite executione 
demandari debent. 

Even under the statute of 27 Henry VIII, commonly called 
the Statute of Uses, we should be strongly inclined to the opinion, 
that the interest of Sims in this lot of land was a legal estate, and 
liable to all those rules to which common law estates were liable. 

Perhaps it is unnecessary to express any opinion as to the [2.] 
validity of the deed from McWhorter to Bullard, it being admitted 
that Pitts was in adverse possession at the time of its execution. 
The statute of 32 Henry VIII, against bracery and buying of titles, 
and which is only in affirmance of the common law, is embraced 
in the digests of Englisp statutes of force in the State of Georgia. 
It is not necessary that a party be in actual possession in order to 
make a valid deed to land ; it is sufficient if there be no adverse pos- 
session held by another ; the object of the statute being to prevent 
the sale of pretended titles, (or in other words, of lawsuits.)\—4 Bac. 
Abr. 495., quoted in a note to Schley’s Digest 194. It would seem 
also, that if there be two persons claiming the same land, neither 
of whom is in the actual possession, and the premises lying unten- 
anted, that a deed made by either of them would not come under 
the doctrine of maintenance, because thereis no advfse possession. 
Ibid. 

I apprehend-that it will be found that the doctrine has never 
been altered that a conveyance to a third person of lands held 
adversely at the time, is void as an act of maintenance.—Coke Lit. 
214 a. Plowd. 88. Before a person could convey lands in the 
adverse possession of another, he was under the necessity of reduc- 
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ing his right into possession, by suit. If this be the law still, then 
the deed to Bullard transferred no right to him, as Pitts was, at 
the time, in possession under sheriff’s titles, claiming the land as 
his own. But in this case, the plaintiff in ejectment has devised, 
and very properly, a double fiction, and laid a demise from both 
McWhorter and Bullard. And this course is sanctioned and sus- 
tained in Williams vs. Jackson, 5 Johns. 489, where it was decided 
that if a person out of possession conveys land held adversely by 
another, such conveyauce is void, but the tithe remains in the gran- 
tor, upon the maxim, I suppose, dormit aliquando jus, moritur 
nunguam. And where, in an action of ejectment several demises 
were laid, one from the grantor and another from the grantee of 
such a deed, it was ruled that the plaintiff might recover, though he 
could not on the demise of the grantee only. 

But I intend only to state the principle, and shall not undertake 
to discuss it. 

The judgment given at the Circuit Court must, for the foregoing 
reasons, be reversed. 





No. 3.—Watrter B. Hatt, plaintiff in error, vs. Tue Stare or 
Georata, defendant in error. 


+ 

[1.] When an indictment accuses the defendant of the offence of a misdemeanor 
and then specifies that such misdemeanor consists in keeping an open tippling 
house on the Sabbath day, contrary to the statute, the accusation of the offence in 
the indictment is sufficient under the provisions of the Penal Code. 

[2.] When the statute declares, “ Any person who shall be guilty of keeping open 
tippling houses on the Sabbath day,” the keeping open a tippling house on the 
Sabbath day, is a violation of the statute. 

[3.] When the indictment alleges the offence to have been committed in the year 1846, 

- the Court will presume it to be in the Year of Our Lord 1846. 

[4.] Under the 6t{gsection of the 10th division of the Penal Code, the keeping open a 
tippling house on the Sabbath day is indictable and punishable, without proof that 
the defendant sold liquor, or that the same was a nuisance, or hurtful to the neigh- 
bourhood, or to the religion or morals thereof; the offence consists in keeping open 
the doors of the tippling shop on the Sabbath day. 

[5.] When the verdict of the jury is regularly returned on the indictment, but by the 
neglect of the clerk it is not entered on the minutes of the Court at the term at 
which it was rendered, this affords no ground for arresting the judgment; the Court 
may at the next succeeding term order the verdict of the jury to be entered 
nunc pro tunc. 
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Indictment for misdemeanor. Tried before Judge Warren in 
Macon Superior Court. Verdict of Guilty, and motion in arrest of 
judgment argued and overruled. April Term, 1847. 


The plaintiff in error was tried before Judge Warren, in Macon 
Superior Court, October Term, 1846, upon a bill of indictment 
charging him with the offence ofa misdemeanor. The indictment 
after the general accusation aforesaid, proceeded to specify the 
said offence as follows—*“ For that the said Hall, on the twenty- 
second day of March, in the year eighteen hundred and forty-siz, 
did, in the county of Macon, and State of Georgia, unlawfully and 
with force and arms, keep, in the town of Lanier, an open tippling 
house, on the Sabbath day,” and concluding with the usual form. - 

Upon the trial the plaintiff in error was found guilty ; but at the 
same term, and before judgment, a motion was made by his coun- 
sel in arrest of the same, upon the following grounds: 

First. Because the bill of indictment was defective and void for 
uncertainty, inasmuch as the plaintiffin error was thereby charged 
with having committed the offence of a misdemeanor, when the 
statute under which he was indicted did not denominate the said 
offence a misdemeanor, or declare thatthe person who kept open 
a tippling house on the Sabbath day or night, should be guilty of a 
misdemeanor. ' 

Second. Because it was no where charged in said indictment 
that the day on which said tippling house was thereby alleged to 
have been kept open by the plaintiff in error, was the Sabbath day. 

Third. Because the indictment only charged the keeping open 
one tippling house, and not a plurality of tippling houses, which 
__ last only was an offence under the statute. 

Fourth. Because the indictment did not allege with certainty 
the year in which the offence was committed, but only alleged it 
was committed “in the year eighteen hundred and forty six,” 
without designating the era or period from which said date began. 

There being a want of time during the term to arguethis motion, 
it was, at the suggestion of the Court below, agreed in writing 
between the Solicitor General and the counsel of plaintiff in error, 
that the judgment in said case should be suspended until the next 
term thereafter, when the motion should be argued and deter- 
mined. 

At the April Term, 1847, Judge Warren presiding, the motion in 


arrest came on to be argued, when the counsel for the plaintiff in 
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error, by permission of the Court below, amended the same, by 
adding the following grounds ; 

Fifth. Because the said indictment did not allege that the town 
of Lanier, in which the tippling house was stated to have been 
kept, was in the county of Macon. 

Sixth. Because it was not alleged in said indictment that the 
defendant sold, gave, or otherwise disposed of, to any person or 
persons, any liquors or drinks of any description whatever. 

Seventh. Because it was not stated in said indictment that the 
said tippling house, so alleged to have been kept open on the 
Sabbath day, was a common nuisance, or in anywise hurtful to 
any individual, to the neighbourhood, or to morals or religion. 

Eighth. Because the verdict of the jury had not been in open 
court received, and recorded upon the minutes of the court, or 
elsewhere, and was stil] remaining unrecorded. 

Ninth. Because no entry of said cause, or of the names of the 
jurors who rendered said verdict, was made on the minutes of the 
court or other book, during the term when said cause was tried, 
nor after that time. 

Whereupon, after argument of counsel, the Court below overrul- 
ed said motion in arrest of judgment, together with the grounds 
upon which the same was predicated. To which decision of the 
Court below the counsel for the plaintiffin error excepted. 

The Solicitor General then moved to have the verdict of the jury 
in said cause entered upon the minutes of the Court nunc pro tunc, 
the same having been regularly received, but not recorded; to 
which motion the counsel for the plaintiff in error objected. The 
Court below overruled the objection, and granted the motion, and 
the said verdict was thereupon recorded. To all which the counsel 
for the plaintiff in error excepted. 


D. W. Mier and W. P. Green, for plaintiff in error. 


Patterson, Solicitor General for the State, was stopped by the 
Court. 


Counsel for the plaintiff in error relied on the following au- 
thorities. 

Ist ground. Prince 646, sec. 237; Penal Code, secs. 308, 327, 
328, 153, 154, 155, 156, 157, 260, 261, 121, 126, 217, 237. 

3d ground. Prince 887, sec. 324; 1 Bl. Com. 88 and n. 28. 
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4th ground. 1 Chit. Crim. L. 217, 218. a 
6th ground. 1 Chit. Crim. L. 230, 231, 227, 228. ; 
7th ground. 3 Chit. Crim L. 672 andn.b. Penal Code, secs. 255, “ee 
258.; 1 Russ. Cr. 304, 305. 

8th ground. Root vs. Sherwood, 6 Johns. 68; Blackley vs. Sheldon, g 
7 Johns. 32. i a” 
9th ground. Penal Code, secs. 317. 319. 






















Warner, J. delivering the opinion of the Court. 





The defendant was indicted for a misdemeanor, and was charged. 
in the indictment with keeping an open tippling house on the Sab- 
bath day, in the town of Lanier, in the county of Macon, on the 22d 
day of March in the year 1846, and was found guilty. There was 
a motion in arrest of judgment in the Court below, on several 
grounds specified in the record, all of which were overruled by 
the Court ; to which the defendant excepted, and now assigns the 
same for error in this Court. 7 

We have examined the several grounds of error alleged upon J 
the record to the decision of the Court below, but have not been 
able to discover much merit or force in them. 

The indictment accuses the defendant of the offence of a [1.] 
misdemeanor, and then proceeds to specify the particular acts of 
the defendant which constitute the offence. By the lst section of 
the 1st division of the Penal Code, itis declared, ‘‘ A crime or mis- 
demeanor shall consist in a violation of a public law, in the com- 
mission of which there shall be an union, or joint operation, of act 
and intention, or criminal negligence.”—Prince 620. 

The 6th section of the 10th division of the Penal Code, declares : 
** Any person who shall be guilty of keeping open tippling houses 
on the Sabbath day, or Sabbath night, shall on conviction, be fined, 
or imprisoned in the common jail, or both, at the discretion of the 
court.’—Prince 646. To keep open tippling houses on the Sab- 
bath day, is a violation of a public law, and isa misdemeanor, as de- 
clared by the first section of the first division of the Code. 

The second ground was abandoned on the argument. 

The third ground insists, that as the indictment only charges [2.] 
the keeping open one tippling house, and not a plurality of tippling : 
houses, no offence is charged for which the defendant can be = 
punished—that penal laws must be construed strictly. In the a 
case of United States, vs. Wiltberger, 5 Wheaton’s Rep. 76, 
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Chief Justice Marshall, delivering the opinion of the court, says, 
“that although penal laws are to be construed strictly, they are 
not to be construed so strictly as to defeat the obvious intention of 
the legislature. The maxim is not to be so applied as to narrow 
the words of the statute to the exclusion of cases which those 
words, in.their ordinary acceptation, or in that sense in which the 
legislature has obviously used them, would comprehend. The 
intention of the legislature is to be collected from the words they 
employ.” In our judgment it was manifestly the intention of 
the legislature, from the words employed in the Code, to prohibit 
the keeping open a “ tippling house” on the Sabbath day, as well 
as “ tippling houses.” In Hassel’s case, 1 Leach Crown Law, it 
was held under the statute of 2 George II. c. 25, which enacts that 
it shall be felony to steal any bank zo¢es, that the offence was com- 
plete by stealing one bank note. So we think the defendant, by 
keeping open one tippling house, on the Sabbath day, violated the 
sixth section of the tenth division of the Penal Code, and was liable 
to be indicted and punished therefor. 

[3.] The indictment alleges the offence to have been committed 
on the 22d day of March, in the year 1846; and the fourth objec- 
tion is, that it does not state the era, or period, from which said 
date begins. We are of the opinion, it may fairly be presumed to 
have been in the year of our Lord, 1846, or in the year 1846 of 
the Christian era. 

The fifth ground was abandoned on the argument in this Court. 
[4.] The sixth and seventh grounds may be considered together, 
which insist that the indictment should have charged the defendant 
with having sold, given, or otherwise disposed of, his liquors or 
drink, to some person, or that the keeping open the tippling house 
on the Sabbath day was a common nuisance, or hurtful to indi- 
viduals, or to the religion or morals of the neighbourhood. 

The offence which the statute contemplates is, the keeping 
open a tippling house on the Sabbath day. The object of the legis- 
lature was to remove all temptation to idle and dissolute persons 
who might be disposed to congregate at such places, and violate 
the Sabbath by any improper conduct; to say nothing of the 
temptation which such a practice would hold out to an unlawful 
traffic with slaves on that day. The law presumes an injury to 
the public by keeping open the doors of a tippling house on the 
Sabbath day, or why prohibit it? The offence is complete under 
the law when it is established that defendant has kept open a 
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tippling house on the Sabbath day, without further proof of injury to ¢ 
individuals or the neighbourhood. 

The eighth and ninth grounds of error assigned will be [5.] 
considered together. i 

It appears from the record that the verdict of the jury was 
written on the indictment, but was not entered on the minutes of 
the Court at the term when it was returned. The indictment was 
of file in the proper office, and constituted a part of the proceed- 
ings of the Court, and we do not think the neglect of the clerk to 
enter it on the minutes, affords a sufficient ground to arrest the 
judgment. The Court, at the next succeeding term, ordered the 
verdict to be regularly entered on the minutes of the Court, nunc 
pro tunc, as in our judgment it was proper for it to have done, 
notwithstanding the objections of the counsel for the defendant. 
Let the judgment of the Court below stand affirmed. 
Judgment affirmed. 





















No. 4.—Seaznorn A. Smiru, administrator, &c., and ALEXANDER 
Tuomrson, plaintiffs in error, vs. Exrzasera G. Tuompson, 
defendant in error. 












[1.] Under the act of 1838, authorizing the service of writs, rules and orders, in equity, 
by publication, it is necessary that four months shall elapse between the first 
and the last publication ; and that the publications shall also be made once in each 
of four months next preceding the term at which the defendant is called upon 
to plead and answer. 

[2.] Ifacause is not reached in its order on the docket, by the exercise of reasonable 

diligence on the part of the Court, the effect is a continuance by the Court. 












In Equity. Motion to dismiss bill for want of prosecution. In 
Randolph Superior Court. April Term, 1847, before Judge 
Warren. 












Elizabeth G. Thompson, the defendant in error, by her next 
friend Nathaniel Clanton, filed her bill in Randolph Superior 
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Court, against the plaintiffs in error, one of whom, Alexander 
Thompson, resided out ofthe State. At April term, 1846, being 
the appearance term of the bill, a rule to perfect service thereof 
upon the said Alexandér Thompson, by publication once a month 
for four months, in the Columbus Enquirer, was obtained. At the 
next succeeding term of the Court, (October, 1846,) the rule to 
perfect service had been published in said newspaper, once a 
month, in four different months, though four full months had not 
elapsed from the first publication up to the said October Term. 
At this term, the case was notreached on the docket, and no action 
of the Court was had upon it. 

At April Term, 1847, of the Court below, the complainant 
moved, upon proof of the publication as above, to have the entry 
made of service perfected, and asked the usual rule requiring the 
said Smith and Thompson to answer, &c. The plaintiffs in error 
resisted this motion, and moved to dismiss the bill for want of 
prosecution, which the Court below overruled, and allowed the en- 
try of'service perfected to be made, and granted the usual rule to 
answer, &c. . 

To which decision the plaintiffs in error excepted. 


E. H. Puart, for the plaintiffs in error, made the following 
points : 

Ist. The statute of 1838 requiring service to be perfected upon 
non-resident defendants, by publication of rule for four months, 
intended to give them the benefit of full four calendar months, in 
which the paper could circulate, and by possibility reach the defen- 
dant. 

2d. That the statute giving to the Circuit Courts, chancery juris- 
diction, compels the Judges so to direct the proceedings as that 
the cause shall be ready for trial at the third term of the court, 
unless special cause be shown, but in no case shall it be continued 
to more than four terms. Prince 447. 

3d. The order calls upon Alexander Thompson to plead, answer 
or demur, at the October Term, at which time no action was 
had upon the part of the complainant in prosecuting her bill. 

4th. When the rights of absent debtors are to be affected, courts 
will compel astrict compliance with all the rules of practice. It 
is with reluctance that it makes them parties.—Story Eg. Pl. 81. 


Perkins, for the defendant in error. 
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By the Court——Nisset J. delivering the opinion. 










This bill was returned to the April Term, of Randolph Supe- 
rior Court, 1846. It appearing to the Court that one of the de 

fendants, Thompson, resided without the limits of the State, at 

April Term 1846 an order was taken that a rule be published 

for four months preceding the next term, calling upon him to ap- 

pear and answer. This rule was published once a.month for four 

months preceding the next term, but four months did not intervene ; 
the first and last publication. At the next term, to wit, the Fall 54 
Term, 1846, the cause was not reached in the regular call of the 
docket, and no entry was made in it. At the April Term, 1847, 
an order was taken, service being perfected, that the defendant, 
Thompson, plead, answer and demur, at the next term thereafter, 
not demurring alone. At the time this order was taken, it was re- 
sisted, and a simultaneous motion made to dismiss the bill, because 
the service of the rule by publication was not sufficient, there not 
having elapsed four months between the first and the last publica- 
tion. Judge Warren decided that the publication being made 
once in earth month, for four months, the service was good; and 
whether that decision be right or wrong, is the single point made 
by this bill. 

By the act of 29th December, 1838, it is provided as follows: [1.] 
“When service of any process, writ, bill, order or rule of court, 
relating to causes in equity, shall be required to be made by publi- 
cation in any of the public gazettes of this State, the publication of 
the same, as aforesaid, once a month, for four mouths, shall be 
deemed, held and taken to be sufficient, and the clerk shall re- 
ceive for such publication the sum of five dollars.” —Hotchk. 676, 
Pam. for 1838, sec. 1, page 168. 

The rule of court makes it necessary that in the order for service 
by publication, the defendant be called upon to answer and plead 
at a time specified —Hotchk.953. In this case the order was 
taken at April Term, 1846, and the defendant was required to 
plead and answer at the next term. It was necessary, therefore, 
that the publication be made for four months preceding that term, 
Was there, then, four months publication preceding that term, of 
the rule in this cause? The record discloses that the first publi- 
cation was in the last week of the first month, and the last, in the first 
week of the fourth; and although there was a publication once in 
VOL. II. 4 
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each of four months, yet only about three months intervened the 
first publication and the term at which the defendant was required 
toanswer. According to our construction of the act of 1838 and 
the rule of court, this publication was not sufficient, had the cause 
been called at the term at which the defendant was required to an- 
swer. That act intends to give notice to the party to appear; that 
he may be certainly notified, the publication is required to be made 
once a month forfour months. The time is @ material element in 
this requirement, as well as the number of publications. It is neces- 
sary that there be four publications, and that each should be made in 
one of four several months, and that all should be made before the 
term at which the defendant is required to answer. All this may 
be done as in this case, and yet the defendant not have four months 
time within which to acquire the knowledge of the fact, that he is 
required to answer. The law certainly intended to give four 
months time to him to learn from the publications that the cause 
is pending, and that he is required to answer. Again, the law 
intends the defendant to have this time, that he may prepare his 
defence and get ready for the trial. This time is given for the 
same reason that bills in equity are ordinarily required to be serv- 
ed thirty days before the term to which they are returnable, or 
common law writs seventeen days. Such, without further ampli- 
fication is the construction of this Court upon the act of 1838. 

[2.] In this case, however, the cause was not called at the term 
at which the rule to answer was returnable. The exigencies of 
the business of the Court prevented its being called. 

Business having prior claims, because anterior in position, occu- 
pied all the time of the Court, to the exclusion of this cause. A 
limited time is allotted to the Superior Court of Randolph County, 
at each term; there is no requirement of law that all the business 
of the term shall be disposed of; that all the cases on the docket 
shall be called. Convenience, indeed the rights of litigants 
demand, that those causes first in order on the docket, shall first 
be disposed of. If then, in the exercise of reasonable diligence, 
the Court does not reach a cause in its proper order, ex necessitate 
rei, it stands over to the next term. By implication of law, the 
inability to reach a cause, operates as a continuance by the court. 

As the fall term of the court, 1846, was the appearance term 
of this rule, and inasmuch as the case was not (because it could 
not be) called at that term, the subsequent term became the ap- 
pearance term of the rule. It was at that subsequent term that 
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the motion was made to dismiss the bill for want of service and 
prosecution. At that time the rule had been published four 
months, according to our construction of the act of 1838; the 
defendant had had not only four, but nine months time, in which 
to receive the notice. Nor was the complainant now in laches; 
this being, under the circumstances of this case, the appearance 
term of the rule, he had done all that he could do to speed the cause. 

. Under these views we find no error in the record. Let the 
judgment be affirmed. 












No. 5.-Moses H. ALEexaNDER, administrator of Moses Aex- 
ANDER, deceased, plaintiff in error, vs. Joun W. Sutive, ex- © 
ecutor of Masors Henperson, deceased. 











[1.] In a sci. fa. to make parties, the defendant, by demurring to being made a party, 
on the ground that the suit set out in the record has abated, admits the existence 
of the action, and is estopped, by the judgment overruling the demurrer, from de- 
nying the record. 
[2.] A demurrer only admits facts well pleaded, with a. view to determine their legal 
sufficiency, and it cannot be used as an instrument of evidence in an issue of fact. 
[3.] After a demurrer has been argued and overruled, and the defendant has per- . 
mitted the time for pleading to elapse, the court may, in its discretion, refuse 
him leave, unless satisfied that it is necessary to attain justice, and that the appli- ‘ 
cation is not for delay and vexation. 















Effect of a demurrer at law. Plea of nul tiel record to scire 
facias to make parties, after a demurrer sustained at a former 
term of the Court below, and that judgment upon a writ of error 
reversed. 










Error from Randolph Superior Court. April Term, 1847, Beles 
Judge Warren. 






For the facts see the opinion delivered by the Supreme Court. 









Jones, Bennine & Jones, and Hines Hott, for the plaintiff in 
error, made the following points : 

1. A sci. fa. is so far an action that it may be pleaded to. 1 Kelly, 
292, 366, 367. 
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2. Entries upon the docket of the Judge are not evidence, 
1 Kelly 366, 367, and therefore there is no evidence of the death of 
any party in the case. 

And the absence of any action in the case, for four years, is an 
evidence that the case is out of court. 


Devon, McDoveaup, Taytor and Tuomas for the defendant in 
error. 


There is no error in the judgment of the Court below in obeying 
and carrying into effect the order, decision and judgment of this 
Court in making parties. 

The same causes or grounds, in substance, after being adjudi- 
cated in this Court, and judgment had upon the same, cannot be 
alleged for error, they being res judicata. 

After a judgment on the merits of the case being had in the 
Court below, and afterwards adjudged in this Court, a party cannot 
plead matter in abatement, where judgment is final. 

After a party defendant pleads to the merits of case in Court 
below, and a final judgment had below and in this Court, a party 
cannot plead nul tiel record to the record upon which the cause 
was adjudged in this Court. 

After a party defendant pleads to a cause in abatement or bar, 
and a final judgment being had on the same, he cannot then 
plead any other matter in abatement or bar. 

Authorities to be referred to:—Act of 1845, creating Supreme 
Court, 5 sec.; Prince 422,442; 1 Kelly R. 367; 10 Johns. R. 200; 
Bla. Com. 24,; Arch. Civ. Pl. 352; 2 Tidd Prac. 1116, 1127; 
1. Bailey R. 20; Comyn Dig. tit. Abatement H. 34; Petersdorff 
Abr. tit. Abatement B. 1; 9 Porter R. 137,138; 1 Bay R. 449, 
450, 451. 


By the Court—Lumpkin, Judge, delivering tke opinion. 


On the 15th day of July, 1836, Majors Henderson, then in life, 
brought an action of debt in the Superior Court of Randolph 
County, against Moses Alexander, the intestate of the plaintiff in 
error. The defendant, at the trial term, confessed judgment and 
entered an appeal. At August Term, 1840, of the Superior Court, 
the death of Henderson was suggested, and at the October Term, 
1843, the death of Alexander was suggested. On the 3d day 
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of March, 1846, John W. Sutlive caused a scire facias to be 
issued, calling upon Moses H. Alexander, as the administrator of 
the defendant, to show cause why parties should not be made to 
the action. 

The Judge at the Circuit Court ruled that the suit abated, 
which judgment being excepted to, was reversed by this Court, 
(see 2 Kelly, 81,) and parties ordered to be made, 

At April Term, 1847, of Randolph Court, Moses H. Alexander, 
by his counsel, came into court and pleaded to the writ of scire 
Jfacias, that there was no such record as the one therein set forth ; 
and furthermore, that the supposed case therein mentioned, had a- 
bated by lapse of time, no proceedings having been had thereon since 
1843. Judge Warren, on motion of Sutlive’s attorney, overruled 
and disallowed said pleas, whereupon counsel for Alexander ex- 
cepted. 

It is conceded that a sci. fa. against bail in civil suits, is an 
action, and that ordinarily, nul tiel record, may very properly be 
plead thereto. Whether this plea be admissible in the present 
case is another question. It is objected for the defendant in error, 
that Alexander having permitted the appearance term of the sci 

Ja. to elapse, without putting in his defence as required by the Judi- 
ciary Act, that he lost the opportunity of doing so afterwards; that 
he took the risk of having the judgment in his favour excepted to 
and reversed, as was actually done; and that he must abide the 
consequences, And we are not prepared to say, that the act 
organizing this Court has repealed, or in any wise modified that 
part of the statute of 1799, which requires the defence to be made 
in writing, and at the appearance terin of the cause. It would 
seem, however, that a party should not be called upon to plead 
to the merits of the actiun, until it was finally settled whether or 
not he was a proper party to it; and inasmuch as the judge below 
held that he was not, that it would be unreasonable to rule that 
he should nevertheless have pleaded to the merits.— Minor 414, 1 
Blackf. 77; 5 Wend. 104. And yet this would not be more anom- 
alous than the rule in equity. allowing the defendant to demur, 
plead and answer, at the same time, at the first term, (Hotchk, 
953,) nor more irregular, nor a greater deviation from the general 
order of pleading, than the act of 1818, (Prince 442, 443,) which 
authorizes the defendant to avail himself of as many and contra- 
dictory pleas as he sees fit. On this point we forbear to express 
any opinion, merely recommending to parties, out of abundant 
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caution, the propriety of not neglecting anything which the Judi- 
ciary Act imposes. 
[1.] The precise point, then, presented and adjudicated by us, is 
this: can Alexander now deny the existence of the record in 
this case, having once admitted it by his demurrer, that record 
having been brought up here, and the facts contained in it stated 
in one of our published opinions, and reviewed; and it having 
been solemnly adjudged that she should be made a party to 
the suit set out in that record? Shall we sanction the legal 
absurdity of permitting him now to come into court and say by 
his plea, that it was a mere speculative question which we decided, 
depending on theory, and terminating in theory, and that in reality 
there never was any such suit in court to which he could have 
been made a party? We think the Judge below did right in 
discountenancing such a proceeding. 
[2.] We are aware that a demurrer admits the facts well pleaded, 
with a view only of determining their legal sufficiency, and that 
it cannot be used as an instrument of evidence, in an issue of fact. 
But there are such things as estoppels by matter of record, and 
we hold that this is one of them. 
[3.] Besides, the effect of the reversal of the former jadgment in 
this case being to overrule the demurrer to the sci. fa., whether 
Alexander lost his right of pleading under the act of 1799 or 
not, it would seem to be a matter within the discretion of the 
Court, to allow or refuse the wish of the demurrant to plead to the 
merits. If the Court should be satisfied that it was necessary to 
the attainment of justice, the privilege would be granted. If, on 
the contrary, it should be of the opinion that it was intended for 
delay and vexation, it would be denied — Minor. 353, 1 Bibd. 144. 

We cannot say that this discretion was not exercised wisely in 
the present instance. And we are the less reluctant in coming 
to this conclusion, from the fact, that by looking through the 
whole record, we are convinced that, had the plea been permitted 
for the purpose of showing that the action was out of court for 
lack of prosecution, under the doctrine in Nisbet vs. Lawson, 
1 Kelly, 275, the plaintiff in error would have taken nothing by 
his plea. 

Judgment affirmed. 
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No. 6.—Epwarp B. Young, plaintiff in error, vs. KenNeTH 
McKenziz, James Harrison and Samuein Hareison, defend- 
ants in error. 







[1.] The right of eminent domain, or inherent sovereign power, gives to the legisla- 
ture the control of private property for the use of the public ; provided just com- 
pensation be made the citizen therefor; and all grantees of land from the State, 
and their assigns, hold the same under this tacit agreement or implied under- 
standing. 

[2.] An act of the legislature incorporating the Irwinton Bridge Company, for the 
purpose of erecting a Bridge across the Chattahoochee River, which authorized 
the company to take the private property of the citizen, for the purpose of erect- 
ing the Eastern abutment of this Bridge, providing just compensation to be made 
therefor ; is not a violation o fthe 10th section of the first article of-the Constitution 
of the United States, which prohibits the States from passing any law impairing 
the obligation of contracts. 

{3.] Statutes enacted in favour of corporations or particular persons, and in derogation 
of common right, are to be strictly construed. 

[4.] The 5th article of the amendments of the Constitution of the United States, which ; 

declares that “ Private property shall not be taken for public use, without just 7 

compensation,” does not create any new principle of restriction on either the 

National or State governments which did not exist before, but was declaratory of 

a great common law principle applicable to all republican governments, which 

existed anterior to the adoption of the Constitution of the Unjted States. 
























In Equity. Bill and Answer, and application for injunction. In 
Randolph SuperiorCourt. April Term, 1847. Before Judge War- 
REN. The injunction was refused, and the complainant excepted. 






The following are the facts of the case : 









In the year 1837, the legislature of Georgia passed an act in- 
corporating “ The Irwinton Bridge Company,” for the purpose of 
erecting a bridge across the Chatahoochee River, opposite the 
town of Irwinton, in the State of Alabama, commencing on the 
land belonging to the heirs of William Oliver, late of the County 
of Randolph. The act gave the company corporate powers, and 
authorized them to receive and hold the land by donation or pur- 
chase ; but, in case of disagreement about the price, the company 
was to appoint one appraiser, the owner of the land another, and 
the Inferior Court of Randolph a third ; but in case the said owners 
refused to appoint the appraiser provided for, then the company 
was to appoint one and the Inferior Court two appraisers, who, after 
being sworn, were to appraise and fix the value of land sufficient 
for the location of the bridge; their award to be in writing, and 
to be recorded, with a plot of the land awarded, in the clerk’s 
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office of the Superior Court, as deeds are. The act further pro- 
vided, that when this was done, the money paid, or tendered and 
refused, the fee-simple title of the land should be vested in the 
company. The Act limited no time for the making and recording 
the award or appointing the appraisers. The bill set forth that the 
defendant, McKenzie, was the drawer of the land, but William 
Oliver had, before the passage of the act, purchased one half, and 
James Harrison the other ; that Oliver had died before McKenzie 
made the title, and that after Oliver’s death, but before the incor- 
porating act, McKenzie had made a title to James Harrison 
and Samuel Harrison, reciting, that one moiety was to Samuel 
Harrison, administrator of Oliver, for the use of the heirs of Oli- 
ver. That, since 1835, the defendants had been, and still were, 
in possession of all the land, except that part occupied by the 
location of the bridge ; and that on the same tract of land they had 
an unincorporated ferry, which however was at some distance 
from the bridge. The bill then charged, that the company had 
made every effort to induce the defendants, voluntarily and for a 
fair compensation, to part with the land for the location of the 
bridge, but without success; that the company had then appointed 
an appraiser, and the defendants having refused to appoint another, 
the company had applied to the Inferior Court of Randolph 
County, which had appointed the other two; that the appraisers, 
after being sworn, had made the appraisement (fixing the value of 
the land at $500) in writing, with a plot of the land; but that, by 
mistake of the clerk, all the proceedings were so recorded, as to 
appear by the record to have been before the Inferior Court 
sitting as a Court of Ordinary. The bill charged that the company 
had tendered to the Harrisons the $500 awarded, who had refused 
to receive it; that the company, at a great expense, had pro- 
ceeded under the impression that they had pursued the provisions 
of the incorporating law, and built the bridge; but that they had 
become insolvent, and that the complainant, Edward B. Young, 
had purchased the bridge, and had the title to the same; that the 
bridge had fallen down, and that the complainant was desirous 
of rebuilding it; and that the bridge was of great public conve- 
nience. - 

The bill then charged that the defendants had brought their 
action of ejectment to April Term, 1845, of Randolph Superior 
Court, for the recovery of the land on which the bridge was 


located, and for the mesne profits, claiming as said mesne profits the 





AMERICUS, JULY TERM, 1847. 33 


Young vs. McKenzie, Harrison and others. 








tolls collected on the bridge by the complainant; that the defend- 
ants, at the first trial had obtained a judgment for the land and 
a large sum as mesne profits; that complainant had appealed to a 
special jury. The bill charged that, in consequence of the informal- 
ity of the appraisement, and because it appeared to have been had 
under the direction of the Inferior Court for Ordinary purposes, and 
not, as the act required, before the Inferior Court, (which the bill 
charged to be merely a clerical error) the complainant had been, 
and would be, unable to make any use in a court of law of the 
said appraisement, and that he would be greatly damaged thereby. 
The bill then prayed that the action of ejectment might be enjoined, 
the defendants compelled to accept the amount awarded, and the 
complainant’s title perfected. The Court below sanctioned the 
bill, and ordered the defendants to show cause on the second day 
of the return term, (April, 1847,) why the injunction should not 
be granted. The defendants answered, admitting the facts. sub- 
stantially, but contending that the bridge was not of public utility, and 
that Samuel Harrison being only administrator, could not sell the 
land or appoint the appraiser. The Court below refused the 
injunction, and the complainant filed his bill of exceptions and 
assigned the refusal for error. 


Hines Hott, for the Plaintiff in error. 


The complainant and plaintiff in error, assigns as error, the 
refusal of the Court below to grant the injunction prayed for by 
his bill; and in support of the general assignment assumes the 
following positions : 

1st. The Court, by its order in chambers, required the defend- 
ants to show cause against granting the injunction. 

The defendants, as containing sufficient cause, submitted their 
answer to the bill. 

The plaintiff in error insists that said answers, to be available 
against the granting of said injunction, should be as full,and as fully 
avoid all the equity of the bill, as though the same had been filed 
to dissolve the injunction, had the same been granted. 

The propositions in equity practice, that if a defendant submits 
to answer, he must answer fully; and that to dissolve an in- 
junction, the answer must not only be fully responsive to, but avoid 
all the equity of the bill, are too well established to need argument 
or authority to sustain them. 

VOL, Il. 5 





34 SUPREME COURT OF GEORGIA, 


Young vs. McKenzie, Harrison and others. 








In this case the answers are neither responsive to the allegations 
in the bill, nor do they swear off its equity. 

2d. That the Act of 26th December, 1837, incorporating the 
Irwinton Bridge Company is constitutional. 

First. Said act provides just compensation, and the mode of ob- 
taining it, to the owners of the land upon which the bridge was 
to be, and is located. 

Second. Private property may be taken for public use upon 
just compensation. 

Third. Toll bridges, especially over navigable streams, like rail 
roads, turnpikes, and all like works of internal improvement, 
though constructed by private corporations, are for public use. 

Fourth. The actual payment of such compensation is not a 
condition precedent to the taking of private property for public use ; 
it is sufficient if the mode of obtaining such compensation be 
provided. Indeed, without such provision, the act would not be 
unconstitutional unless it had inhibited it. 

3d. That if the assessment and payment of compensation was, 
in the case before the Court, a condition precedent to entering upon, 
and using the land for the bridge, the Irwinton Bridge Company 
substantially complied with said condition, and that, in so far as 
they failed, it was induced by the conduct of the defendants rather 
than the intention of the company. 

The company did all in their power to comply, and this is all 
that equity demands in the performance of any duty. It is upon 
this principle that courts of equity so often decree specific per- 
formance of contracts, in the absence of strictly legal compliance 
with their terms. 

4th. Said action of ejectment ought to be enjoined : 

First. Because at law and in the action of ejectment, the legal title 
must prevail; and the defendants ought not to be permitted to re- 
cover the land upon which the bridge is built, and with it the struc- 
ture and rents for its use ; they having stood by and permitted, if not 
encouraged, the erection of the bridge, knowing that the Irwin- 
ton Bridge Company were proceeding under their charter; and 
upon the presumption that through and by virtue of it, they 
had acquired all the right and title which they were exercising. 
Admitting the conflict of decisions upon such acts of incorporation, 
and the even doubtful right and title of the complainant, under 
such circumstances, arguments ab inconvenienti, are not only legit- 
imate but forcible. Let the plaintiff in this action of ejectment 
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but recover, and a fell blow is given to all rail-road aud other 
enterprises, in which private property, has of necessity to be used. 
In a country situated as is ours, rail-roads, of necessity, must and 
do pass over a large number of lots of land totally valueless, the 
owners of which are not known and cannot be found. Let but 
such a precedent be established, let it be understood that the legal 
title carries with it the ownership of the road, as well as the right 
to a pro rata share of the tolls and freights for its use, instead of just 
compensation for the soil without the improvement, and such legal 
title will be at once asserted, and detached parcels of these great 
works of public utility and convenience, be found in the hands of 
individuals, with power to erect toll gates at the end of every half 
mile ; indeed, consistent with whose title would be the entire de- 
struction of the work. Under such circumstances, he who would 
invest his means in such enterprises, would merit and receive the 
epithet of fool, and the Inferior Court of the County of the 
State of Georgia in which he might be found, fall short of its 
duty if it did not appoint him a guardian, and the guardian of 
his duty, if he did not proceed to avoid the contract on the plea of 
lunacy. 

Second. Because the Irwinton Bridge Company, having acted 
under the authority of law, are not liable as trespassers: and the 
action of ejectment is an action of trespass. 

Third. Because, the defendants are entitled only to compen- 
sation for the three acres of river sand bank upon which the 
bridge rests, independent of the structure thereon; upon the pay- 
ment of which, the fee, will vest in the company. At law the com- 
plainant has no means of tendering or compelling the acceptance 
of such compensation, and cannot have, what would be in effect, 
and to which he is in equity entitled, a specific performance of 
his contract—the charter being a contract. — 

Fourth. Because the defendants have sued for the same cause 
of action and obtained a decree in equity. 

And generally, said action of ejectment ought to be enjoined, 
because, under all the circumstances and features of the case, as 
made by the billand answers, the remedy of the complainant at law 
is wholly incomplete and inadequate. __ 

Authorities cited :—2 Mad. Ch. Pr.339, and cases there cited; 
id. 342, et seq.; Eden on Injunctions, 86; 1 Kelly R. 9; 
1 John. Ch. R. 211; 4 Wend. R. 647; 14 id. 51; 9 John. R. 
568, 573, et seq.; 20 id. 103, 735; 5 Johm. Ch. R. 101; 2 id. 
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In this case the answers are neither responsive to the allegations 
in the bill, nor do they swear off its equity. 

2d. That the Act of 26th December, 1837, incorporating the 
Irwinton Bridge Company is constitutional. 

First. Said act provides just compensation, and the mode of ob- 
taining it, to the owners of the land upon which the bridge was 
to be, and is located. 

Second. Private property may be taken for public use upon 
just compensation. 

Third. Toll bridges, especially over navigable streams, like rail 
roads, turnpikes, and all like works of internal improvement, 
though constructed by private corporations, are for public use. 

Fourth. The actual payment of such compensation is not a 
condition precedent to the taking of private property for public use ; 
it is sufficient if the mode of obtaining such compensation be 
provided. Indeed, without such provision, the act would not be 
unconstitutional unless it had inhibited it. 

3d. That if the assessment and payment of compensation was, 
in the case before the Court, a condition precedent to entering upon, 
and using the land for the bridge, the Irwinton Bridge Company 
substantially complied with said condition, and that, in so far as 
they failed, it was induced by the conduct of the defendants rather 
than the intention of the company. 

The company did all in their power to comply, and this is all 
that equity demands in the performance of any duty. It is upon 
this principle that courts of equity so often decree specific per- 
formance of contracts, in the absence of strictly legal compliance 
with their terms. 

4th. Said action of ejectment ought to be enjoined : 

First. Because at law and in the action of ejectment, the legal title 
must prevail; and the defendants ought not to be permitted to re- 
cover the land upon which the bridge is built, and with it the struc- 
ture and rents for its use ; they having stood by and permitted, if not 
encouraged, the erection of the bridge, knowing that the Irwin- 
ton Bridge Company were proceeding under their charter; and 
upon the presumption that through and by virtue of it, they 
had acquired all the right and title which they were exercising. 
Admitting the conflict of decisions upon such acts of incorporation, 
and the even doubtful right and title of the complainant, under 
such circumstances, arguments ab inconvenienti, are not only legit- 
imate but forcible. Let the plaintiff in this action of ejectment 
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but recover, and a fell blow is given to all rail-road aud other 
enterprises, in which private property, has of necessity to be used. 
In a country situated as is ours, rail-roads, of necessity, must and 
do pass over a large number of lots of land totally valueless, the 
owners of which are not known and cannot be found. Let but 
such a precedent be established, let it be understood that the legal 
title carries with it the ownership of the road, as well as the right 
to a pro rata share of the tolls and freights for its use, instead of just 
compensation for the soil without the improvement, and such legal 
title will be at once asserted, and detached parcels of these great 
works of public utility and convenience, be found in the hands of 
individuals, with power to erect toll gates at the end of every half 
mile ; indeed, consistent with whose title would be the entire de- 
struction of the work. Under such circumstances, he who would 
invest his means in such enterprises, would merit and receive the 
epithet of fool, and the Inferior Court of the County of the 
State of Georgia in which he might be found, fall short of its 
duty if it did not appoint him a guardian, and the guardian of 
his duty, if he did not proceed to avoid the contract on the plea of 
lunacy. 

Second. Because the Irwinton Bridge Company, having acted 
under the authority of law, are not liable as trespassers: and the 
action of ejectment is an action of trespass. 

Third. Because, the defendants are entitled only to compen- 
sation for the three acres of river sand bank upon which the 
bridge rests, independent of the structure thereon; upon the pay- 
ment of which, the fee, will vest in the company. At law the com- 
plainant has no means of tendering or compelling the acceptance 
of such compensation, and cannot have, what would be in effect, 
and to which he is in equity entitled, a specific performance of 
his contract—the charter being a contract. 

Fourth. Because the defendants have sued for the same cause 
of action and obtained a decree in equity. 

And generally, said action of ejectment ought to be enjoined, 
because, under all the circumstances and features of the case, as 
made by the billand answers, the remedy of the complainant at law 
is wholly incomplete and inadequate. __ 

Authorities cited :—2 Mad. Ch. Pr..339, and cases there cited; 
id. 342, et seq.; Eden on Injunctions, 86; 1 Kelly R. 9; 
1 John. Ch. R. 211; 4 Wend. R. 647; 14 id. 51; 9 John. R. 
568, 573, et seq.; 20 id. 103, 735; 5 Johm. Ch. R. 101; 2 id. 
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162, 168, et seqg.; 7 id. 315; Rice R. 383; 2 Porter R. 296; 
2 Stewart R.199; 6 Pick. 376; 7id.344; 11 Pet. R. 42; Charles 
River Bridge vs. Warren Bridge, 1 Pick. 417; 3 Paige R. 45; 
4 id. 510; Mayor and Council of Columbus vs. Rodgers, et al., 
Supreme Court of Alabama, June Term, 1846, (not published) ; 
1 Story Eq. Juris. sec. 27, 28, 32, 33, 59, 64, 65, 67, 71, 73, 74, 
78, 109, 120; id. 94, et seq. id. sec. 388 ; 2Story Eq. Juris. sec. 885, 
889 ; Eden on Injunctions, 112, 113; 18 Ves. Jr. 514; 19 Ves. Jr. 
143; 2 Wils. R. 313; 1 Kelly R. 533. 


Jones, Bennine and Jones, for the defendants in error, made 
the following points and cited the following authorities : 

Ast. The injunction ought to have been refused, because there was 
no equity in the bill. There was no equity in the bill, because 
the act incorporating the Irwinton Bridge Company, (Acts of 1837, 
p. 139,) on which the bill was founded, as unconstitutional and 
void: for that— 

First. It would have impaired the obligation of the contract 
(grant) between the State and the defendants, or their feoffor. 
Acts of 1837, p. 139; Fletcher § Peck, 6 Cranch, 87, 90,91; 1 Kent 
Com. 414; Dart. College, vs. Woodward, 4 Wheat.; 1 Kent Com. 419, 
420; Ogden vs. Saunders, 12 Wheat. 213; 1 Howard, 311; 2 id. 
608; 3 zd. 711. 

And this, notwithstanding the provision in the constitution, 
“Nor shall private property be taken for public use without just 
compensation :” because, 

Second. The “taking,” under that act, would have been, not 
“for public” but for private “use,” for the Bridge Company was 
a private corporation.—11 Peters, 543, 544; Dartmouth College vs. 
Woodward, supra; and what was taken, was taken for its use.— 
The Act supra. 

Third. And the “ compensation” therein provided would not 
have been “just.” Vanhorne’s Lessee vs. Dorrance; 2 Dal- 
las, 304. 

Fourth. Besides, this provision does not not apply to State 
action.—7 Peters, 243. 

2d. And because, if there was equity in the bill, it had been 
sworn off in the answer, by its denial, amongst other things, of the 
performance by the Bridge Company of certain conditions to be 
performed, before any right could vest in them under the act 
itself, (1 Kelly 526, Carr vs. Georgia Rail-road,) namely : 
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First. That they should try to get the land for the bridge from 
the “ owner” by agreement, and should fail to get it. 
Second. That then they should notify the “ owner” to appoint 
“a disinterested freeholder” as an appraiser, and if he failed to 
do so, 
Third. That then they should notify him of their intended 
application to the “Justices of the Inferior Court of Randolph 
County” for the appointment of two disinterested appraisers; 
Fourth. That, on such application, the “ Inferior Court” should 
appoint two appraisers. . 
Fifth. That the appraisers should act and return their pro- 2 
ceedings to the “ Inferior Court.” 
Sixth. That the valuation returned should be paid, or the 
money be tendered and refused. 
And 3dly. By its (the answer’s) discovery of the state of the 
title of the defendants, ¢o wit, only a bond for title to Oliver, the 
intestate of Samuel Harrison, and only a verbal promise of title 
from Oliver to James Harrison, which promise was then in liti- 
gation in chancery, and of the offers of defendant, both first 
and last, to do what was just and equitable. 
N. B. It is assumed that the whole of the complainant’s alle- 
gations in relation to the levy of the fi. fa.,in favour of the De- 
Sfendants in Error vs. the Irwinton Bridge Company, and to the 
claim by Young, are excluded from consideration upon this writ 
of error, as that levy, it appears, was dismissed with Young’s 
consent, before the refusal of the injunction by Judge Warren. 

































By the Court—W arner J. delivering the opinion. 


‘ 









It appears from the record in this case, that the complainant, 
who is the assignee of the Irwinton Bridge Company, made appli- 
cation to the Court below, for an injunction to restrain the defen- 
dants from prosecuting an action of ejectment, for the recovery of 
the land on which the eastern abutment of the Irwinton Bridge is 
located. After hearing argument, the Court below refused the ap- 
plication for injunction, which refusal, the complainant assigns for 
error in this court. 

The complainant’s equity is predicated on the act of the legis- 
lature heretofore recited, the first section of which incorporates 
certain individuals, their successors and assigns, as a body politic, 
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by the name and style of the Irwinton Bridge Company, for the 
purpose of erecting a bridge across the Chattahoochee River, op- 
posite the town of Irwinton, in the state of Alabama, commencing 
upon the lands belonging to the heirs of William Oliver, late of 
Randolph County, deceased. 

It is also alleged by the complainant, that the company, whose 
assignee he is, procured the appointment of appraisers by the In- 
ferior Court of Randolph County, to assess the damages, or value 
of the land taken for the eastern abutment of the bridge, as pro- 
vided by the 6th section of the act, and that the appraisers so ap- 
pointed, assessed the damages at $500, which sum had been ten- 
dered the defendants by the company, and was refused. 

The order for the appointment of appraisers to assess the dam- 

ages, was attached to the complainant’s bill as an exhibit, by which 
it appeared, the order was made by the Inferior Court of Randolph 
County, when sitting for Ordinary purposes, and not by the Infe- 
rior Court, as required by the Act of Incorporation; that the same 
was rejected by the Superior Court, on the trial of the ejectment 
cause, when offered in evidence as a part of his title to the pre- 
mises in dispute; that the company had attempted to comply with 
the provisions of the act in good faith, so as to vest the title in them 
to the premises in controversy; but owing to the defect in the re- 
cord, he was unable to make out his title under the charter in a 
court of law, and prays that the defendants may be restrained 
from prosecuting their said action of ejectment for the recovery 
of the land and bridge erected thereon, and be decreed to accept 
compensation for the land, as provided by the terms of the act; 
and that the complainant, as the assignee of the company, may 
have and enjoy, the rights and privileges conferred by the act of 
incorporation upon them. 
[1.] The first objection raised by the defendant in error, is, that 
the act of the legislature incorporating the Irwinton Bridge Com- 
pany, is unconstitutional ;—that the State, once having granted the 
land to one of her citizens, cannot again resume the use or dispo- 
sition of it, without impairing the obligation of the contract. 

Had the legislature declared the grant from the State or the 
title derived under it void, the obligation of the contract would man- 
ifestly have been impaired, and clearly within the prohibition of 
the 10th section of the 1st article of the Constitution of the United 
States ; but the title of the defendants is not attempted to be divest- 


ed on that ground. 
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It was no part of the contract between the State and its grantee, 
or those claiming title under such grantee, that the land granted 
should not be taken for public use, whenever the interest of the 
public required it should be so taken. The rights of private pro- 
perty must be made subservient to the public interest and welfare. 
The right of eminent domain, or inherent sovereign power, gives 
to the legislature the control of private property, for public uses ; 
provided, just compensation be made to the citizen therefor. The 
interest of the public is considered paramount to that of any pri- 
vate individual; and all grantees of lands from the State, as well 
as their assignees, hold the same under this tacit agreement or 
implied understanding. The legislature must determine, in its 
wisdom and discretion, whether the benefit to the public will be of 
sufficient importance to render it proper for them to exercise the 
right of eminent domain, and to authorize an interference with the 
private rights of individuals, for that purpose; 2 Kent Com. 338, 
339, 340; Beekmanvs. the Saratoga and Schenectady Rail Road 
Co. 3 Paige Ch. R. 45; Bloodgood vs. the Mohawk and Hudson 
Rail Road Co. 18 Wend. R.9; the Louisville, Cincinnati and 
Charleston Rail Road Co. vs. Chapell, Rice R. 383; Dyer vs. the 
Tuscaloosa Bridge Co. 2 Porter R. 296. 

The legislature, as we are bound to believe from the en- [2] 
actment of the law incorporating the Irwinton Bridge Company, 
determined, in the exercise of their wisdom and discretion, that it 
was for the interest of the public, that a bridge should be erected 
across the Chattahoochee River, commencing on the lands now 
owned by the defendants ; and therefore, expressly conferred upon 
the company certain rights and privileges, to enable them to con- 
struct such bridge; one of which was, to take so much land “as 
they might deem necessary for the construction, convenience, and 
protection of said bridge, and its abutments, piers, pillars, or any 
thing in any wise belonging to, or necessarily connected with, the 
construction and protection of the said bridge.” In case of disa- 
greement between the owner of the land and the company, the dct 
provided for the appointment of appraisers, to assess the damages 
or value of the land so authorized to be taken ; and when the value 
of the land should be so assessed, and payment therefor made, or 
the money tendered and refused, the right to the land should be 
vested inthe company. The act also provides, that if either party 
shall think proper, they may appeal from the decision of the ap- 
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praisers, to the Superior Court of Randolph County, and have the 
damages ascertained by the verdict of a special jury. 

This act of the legislature does nothing more than take the 
land of the defendants for the use of the bridge, which they have 
determined is for the benefit of the public ; providing, that just com- 
pensation should be made to the defendants therefor by the verdict 
of a jury, if they should think proper to have the damages so as- 
sessed; and is, in our judgment, for the reasons already stated, a 
constitutional act. 

[3.] The next question presented by the record in this case is, what 
are the rights of the respective parties, under this act of incorpo- 
ration? It appears the bridge has been built, and the eastern 
abutment thereof located on the land of the defendants ; that a por- 
tion of the bridge has fallen down, that the company is insolvent, and 
that the complainant has become the purchaser and assignee of 
all the interest and rights of the company, and is desirous to re- 
build the bridge; that the defendants have instituted their action 
of ejectment to recover the land, and the bridge located thereon. 
Has the complainant, or the company through whom he derives 
his title, complied with the requisitions of the charter, so as to di- 
vest the defendants of their title to the land, and vest the same in 
the company? We think not, and the fact, that he is now applying 
to a court of chancery for assistance, is a virtual acknowledgment 
that he has not done so; for if the requisitions of the charter had been 
complied with, he could have successfully defended himself in the 
common law court, against the defendant’s action of ejectment. 
The complainant alleges, that the company applied to the Inferior 
Court for the appointment of appraisers, who were appointed, 
and the damages assessed and tendered; but the record clearly 
shows, that the appointment of the appraisers was made by the Infe- 
rior Court sitting as a Court of Ordinary, and not by the Inferior 
Court, as the act prescribes. It is true, the same individuals are 
the officers of both courts; but the jurisdiction of the two courts, 
is not the same. The Court of Ordinary, under the charter, had 
no authority to appoint appraisers to assess the damages. And, 
although it appears, that the damages assessed were tendered to the 
defendants, yet, it does not appear, that the company or the com- 
plainant, have the money now ready to pay them; which is a very 
important requisite when the title is sought to be divested; espe- 
cially when it is alleged, thatthe company, which made the tender, 
is insolvent. In the case of Doe ex. dem. Carr vs. The Georgia 





AMERICUS, JULY TERM, 1847. 41 


Young vs. M’Kenzie, Harrison and others. 


Rail-road and Banking Company, 1 Kelly, 524, we held, “In the 
construction of statutes made in favour of corporations or parti- 
cular persons, and in derogation of common right, care should be 
taken not to extend them beyond their express words, or their 
clear import.” “ And while we feel bound to protect all the vested 
rights which have been legitimately acquired by all chartered-com- 
panies, in the most sacred manner, yet, we feel bound to guard 
with great care and vigilance, the rights of the citizen against all 
unauthorized encroachments on their part, by confining them 
strictly within the limits of their respective charters.” That the 
complainant, under the peculiar statement of facts presented by 
the record in this case, has an equitable right to the enjoyment of 
all the privileges and immunities conferred upon the Irwinton 
Bridge Company by the Act of Incorporation, on strict compli- 
ance with the terms and provisions of that act, is readily admitted ; 
and our judgment will be so regulated as to secure them to him. 

The next question for our consideration, is, what are the [4.] 
rights of the defendants, as presented by the record before us? 

The Irwinton Bridge Company, under the authority of the leg- 
islature, seek to appropriate private property for the benefit 
of the public, in the erection of a bridge across the Chattahoo- 
chee River. The existence of this public necessity to take the 
ptivate property of the defendants for that purpose, has already 
been determined by the legislature ; and the terms on which their’ 
private property is to be appropriated for the use of the publie, 
clearly defined in the act. 

By the Sth article of the amended Constitution of the United 
States, it is declared, “Private property shall not be taken for 
public use, without just compensation.” But it is said, this amend- 
ment of the constitution, does not apply to the States—that it is a 
restriction on the Federal Government alone—that there is no such 
restriction in the Constitution of the State of Georgia. Does the 
amended Constitution of the United States, by declaring “ Pri- 
vate property shall not be taken for public use without just com- 
pensation,” introduce, or create, a new principle of restriction, which 
did not exist before? Did not the same principle of restriction 
exist, both as it regards the Federal and State Governments, be- 
fore the adoption of the amendment in question? Does the a- 
mended constitution do any thing more than declare a great com- 
mon law principle, applicable to all governments, both State and 
Federal, which has existed from the time of Magna Charta, to the 
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present moment? The amended constitution of the Union asserts 
a great principle, applicable, it is said, to the National Government. 
Why isnot the same great principle equally applicable to the 
State Government? Can any solid reason be given, why the State 
legislature should take private property for public use without 
just compensation, when the national legislature cannot 4 

It will be seen upon examination, this great principle was not 
only recognised by the civil jurists, but was distinctly asserted, as 
a part of the common law, long anterior to its adoption into the 
amended constitution of the United States. In the 29th chapter 
of Magna Charta, we find this declaration, “No freeman shall be 
taken, or imprisoned, or be disseised of his freehold, or liberties, 
or otherwise destroyed, but by lawful judgment of his peers, or 
by the law of the land.” 

The State of South Carolina has substantially adopted this 
clause of Magna Charta into her State Constitution. The 2d 
section of the 9th article of the State Constitution of South Car- 
olina declares, ‘‘No freeman of this State shall be taken, or im- 
prisoned, or disseised of his freehold, liberties, or privileges, or 
outlawed, or exiled, or in any manner destroyed, or deprived of 
his life, liberty or property, but by the judgment of his peers, or 
by the law of the land.” The people of South Carolina substan- 
tially asserted the principles declared by Magna Charta, as did 
the people of the several States, when they ratified the amend- 
ments to the Federal Constitution, and declared “ private property 
shall not be taken for public use without just compensation.” The 
declaration is made in language somewhat different, more explicit, 
but the principle for all practical purposes, is the same. 

Sir William Blackstone in his Commentaries, speaking of the 
rights of property, after repeating the provisions of the great 
charter, continues “So great moreover, is the regard of the law 
for private property, that it will not authorize the least violation 
of it; no, not even for the general good of the whole community. 
If a new road, for instance, were to be made through the grounds 
of a private person, it might perhaps, be extensively beneficial to 
the public; but the law permits no man, or set of men, to do this 
without consent of the owner of the land. In vain may it be 
urged that the good of the individual ought to yield to that of the 
community ; for it would be dangerous to allow any private man, 
or even any public tribunal, tobe the judge of this common good, 
and to decide whether it be expedient or no. Besides the pub- 
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lic good is in nothing more essentially interested, than in the pro- 
tection of every individual’s private rights, as modelled by the 
municipal law. In this and similar cases, the legislature alone 
can, and indeed frequently does, interpose, and compel the indi- 
vidual to acquiesce. But how does it interpose and compel? 
Not by absolutely stripping the subject of his property in an arbi- 
trary manner, but by giving a full indemnification, and equivalent for 
the injury thereby sustained. The public is now considered as an in- 
dividual, treating with an individual, for an exchange. All that the 
legislature does, is to oblige the owner to alienate his possessions 
for a reasonable price, and even this is an exertion of power which 
the legislature indulges with caution, and which nothing but the 
legislature can perform.” 1 Black. C. 139, 140. 

Here then, we find this great common law principle distinctly 
asserted, that private property is not to be taken for the use of the 
public without just compensation, long anterior to the amended 
constitution. Chancellor Kent in the 2d volume of his Commen- 
taries 339, says “ A provision for compensation is a necessary at- 
tendant on the due and constitutional exercise of the power of the 
law-giver, 1o deprive an individual of his property, without his 
consent ; and this principle in American Constitutional Jurispra- 
dence, is founded in natural equity, and is laid down by jurists, 
as an acknowledged principle of universal law.” 

Judge Story, commenting on the 5th article (amendments) of 
the Constitution of the United States, that private property shall 
not be taken for public use without just compensation, says, 
“this is an affirmance of a great doctrine, established by the com- 
mon law for the protection of private property. It is founded in 
natural equity, and is laid down by jurists as a principle of universal 
law.” 3 Story’s Com. 661. In Bradshaw vs. Rogers, 20 John. R. 
106, Chief Justice Spencer, speaking of the 5th article of the 
amended Constitution of the United States, which prohibits the 
taking of private property for public use without just compensa- 
tion, says—“ It is declaratory of a great and fundamental prin- 
ciple of government, and any law violating that principle, must 
be a nullity, as it is against natural right and justice.” In the 
Louisville, Cincinnati and Charleston Rail Road Co. vs. Chappell, 
Mr. Justice Richardson, speaking of the 5th article of the amend- 
ments to the Constitution of the United States, which prohibits 
the taking private property for public use without just compen- 
sation, says—“It is a plain recognition of the principle asserted 
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by all writers upon the fundamental law of national societies, 
and it may now be taken as a principle, expressed or implied, in 
every one of our State Constitutions.” Rice R. 387. We have 
thus endeavoured to show, by reference to Magna Charta, the 
learned commentaries of Blackstone on the common law, and 
the opinions of the distinguished jurists and eminent judges of 
our own country, that the amended Constitution of the United 
States, which declares “ private property shall not be taken for 
public use without just compensation,” does not create or declare 
any new principle of restriction, either upon the legislation of the 
National or State governments, but simply recognised the ex- 
istence of a great common law principle, founded in natural 
justice, especially applicable to all republican governments, and 
which derived no additional force, as a principle, from being incor- 
porated into the Constitution of the United States. But it may 
be asked, if this principle of restriction existed before the adoption 
of the amendments to the Constitution, why were the amend- 
ments proposed and adopted? The preamble to the resolution 
of Congress, proposing the several amendments to the State 
legislatures, gives the answer. The preamble states, “ The con- 
vention of a number of States having, at the time of their adopt- 
ing the Constitution expressed a desire, in order to prevent 
misconstruction or abuse of its powers, that further declaratory 
and restrictive clauses should be added; and, as extending the 
ground of public confidence in the government will best insure 
the beneficent ends of its institution.” Marbury § Crawford Dig. 
660. Itis admitted that some of the amendments create new 
restrictions upon the general government, and are applicable to 
Congress alone, while others are declaratory of great fundamental 
principles, then existing and recognised. The amendments were 
proposed and adopted, because a number of the States had ex- 
pressed a desire, to prevent misconstruction or abuse, that further 
declaratory and restrictive clauses should be added. The clauses to 
be added were not all declaratory nor were they all restrictive ; but 
some of the clauses to be added were restrictive, and some declar- 
atory ; of which latter class is the clause which declares, “ private 
property shall not be taken for public use, without just compensation. 

Does this great fundamental principle, founded on natural 
equity established by the common law for the protection of private 
property, lose any of its force when applied to the legislation of 
our State Government, because it is asserted and declared in the 
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Constitution of the United States? We think not, and in the 
absence of any similar declaration in our State Constitution, we 
refer to it, as a plain, simple declaration, of a great constitutional 
principle of universal application, recognised and declared by 
the distinguished statesmen and learned civilians of our own 
country. When we say, an act of the legislature which takes the 
private property of the citizen for the use of the public, without 
making him just compensation therefor, is wnconstitutional and> 
void, as being in violation of the Constitution of the United 
States, we only say, it is a violation of the fundamental law of the 
land, as asserted or declared by the Constitution of the United States. 
Most of the States have embodied this great fundamental prin- 
ciple in their State Constitutions; but the State of Georgia has 
not: and hence it is that we usually refer to the Constitution of 
the United States, where it is plainly and explicitly declared, 
when we desire to make a practical earner: of the principle 
to the legislation of the State. 

It is admitted that the Irwinton Bridge Ge have taken the ~ 
private property of the defendants, for the erection of the eastern 
abutment of their bridge. Have they made them just compensa- 
tion therefor as required by the Constitution? We think not, and 
before they can be deprived of their land, for the permanent use of 
the bridge, this must be done. We do not intend to say, that the 
company could not have entered on the land, made the necessary 
survey and examination of the premises, under the authority of 
the legislature, for the purpose of locating the eastern abutment of 
the bridge ; but we do intend to say, the company had no author- 
ity to appropriate the private property of the defendants for the 
permanent and exclusive use of the company, until just compensa- 
tion had first been made therefor in the manner pointed out by 
the charter. The landholder stands upon all his rights, and may 
enforce them by all legal remedies, until he is divested of his title 
for the use of the public in the manner prescribed by the Act of 
Incorporation. 

The bill alleges that the company, in good faith, attempted to 
comply with the terms of the charter, and thought they had done 
so, and proceeded to erect the bridge; but owing to the mistake 
of the clerk, the application for the appointment of appraisers 
was entered on the record book of the clerk of the Court of 
Ordinary ; and that it would be unjust now to permit the defend- 
ants to recover, in their action of ejectment, the bridge so 
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erected by the.company, under a mistaken apprehension of their 
rights under the charter. 

Under the peculiar circumstances of this case, as shown by the 
record, we are of the opinion, that the complainant is equitably 
entitled to have the action of ejectment enjoined, until he shall 
have a reasonable time allowed him to comply with the terms of 
the charter, and that the injunction be then dissolved, reserving to 
the defendants the right to prosecute their action of ejectment, for 
the recovery of the mesne profits only of their land, from the time the 
same was used and occupied by the company and their assignee, 
up to the time the title of the complainant shall be perfected. 


This cause came on to be heard on the transcript of the record 
from the Superior Court of Randolph County, and was argued by 
counsel. 

Whereupon it is considered and adjudged by the Court, that 
the judgment of the Court below refusing the injunction be re- 
versed ; and that the same be granted, and allowed to operate, 
in conformity to the opinion of this Court herein expressed. 

It is the opinion of this Court, that the complainant is entitled 
to have the action of ejectment in the record mentioned, enjoined, 
so as to give the complainant a reasonable time to comply with 
the provisions of the charter incorporating the Irwinton Bridge 
Company, in acquiring the title to the use and enjoyment of the 
land on which the eastern abutment of the Irwinton Bridge is 
located. When such compliance is made, then said injunction to 
be dissolved, reserving to the defendants in the equity cause the 
right to prosecute their action of ejectment for the recovery of 
the mesne profits only of their land, used, enjoyed and occupied 
by the Irwinton Bridge Company, from the time of such user and 
occupation by said company, or their assignee, up to the time 
thé title of said company, or the assignee thereof, shall be per- 
fected, as required by the said act of incorporation. 

Judgment reversed. 
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No. 7.—Buancue G. Gisson & Aset P. Roop, plaintiffs in error 
vs. Henry W. Conner, defendant in error. 










[1.] A note in the hands of a holder for a valuable consideration, transferred before due, 
and without notice of any equities between the maker and the payee, as collateral 
security for an existing debt, is not liable tothe equities between the maker and 

the payee. 











Assumpsit upon Promissory Note. Tried before Judge Auex- 
ANDER. In Stewart Superior Court. April Term, 1847. 









The note sued on was payable to Jernigan Lawrence & Co., 
or bearer, and had been transferred to the defendant in error, be- 
fore due. 

The plea alleged, that this note was first transferred by the 
payees to Stewart & Fountain, as collateral security only, and 
not as absolute property ; and afterwards was tranferred by Stew- 
art & Fountain to the defendant in error, as collateral security 
only, and not as absolute property. The first transfer, to secure 
Stewart & Fountain as creditors of the payees, and the transfer 
by them to the defendant in error, to secure certain of the creditors 
of John Fountain, or Stewart & Fountain. 

The plea set up a defence in bar against the right of the payees 
to recover on the said note. 

The defendant in error, who was plaintiff in the action below, 
demurred to the plea, it not being alleged that he took said note with 
notice, &c. Whereupon, after argument, the Court below sus- 
tained the demurrer and dismissed the plea, and the plaintiffs in 
error excepted. 






















Hott, for plaintiffs in error. ’ 





Coorer & Jones, Bennine & Jones, for the defendants in 
' error, were stopped by the Court. 






By the Court.—Nisset, J. delivering the opinion. 









The record in this case discloses, that the plaintiff teceived the 
note declared on, as collateral security for existing liabilities, 
The suit was brought against the maker, who set up in defence 
certain equities between him and the payee. The plea was de- 
murred to, on the ground that it did not aver that the note was 







48 SUPREME COURT OR GEORGIA. 


Gibson et al. vs. Conner. 








transferred after maturity, or that the holder took it with notice of ; 
the equity. The reply to the demurrer in argument was, that in- 
asmuch as the plaintiff took the note as collateral security only, he| 
did not pay value for it in the regular course of trade, and there- | 
fore is subject to all the equities between the maker and the payee. 
The Court below, Judge Alexander presiding, sustained the 

demurrer and dismissed the plea. The bill of exceptions is 

, founded upon this decision. 

[1.) I consider that the principle involved here, has been settled 

by this Court in the case of Bond vs. the Central Bank. The 

case there agrees with this in all the facts, except that the 

note in that case, was transferred, not as collateral security for, but 

in extinguishment of,a pre-existing debt. Whether this difference, 

in that particular, makes a difference in the principle which shall 

govern this case, and distinguishes it from that case, is per- 

haps the only question left to me for discussion. I do not perceive 

(and such is the judgment of this Court) that this case is, on prin- 

ciple, distinguishable from the case already decided. We think, 

that whether the plaintiff receives the note in payment of, or as 

collateral security for, a pre-existing debt, he is not liable to the 

equities between the original parties, unless he received it after 

maturity, or with notice of those equities. Judge Lumpkin 

concludes his review of the authorities in Bond vs. The Central 

Bank as follows: “ We have not the slightest difficulty, either 

upon authority or principle, in ruling that the Central Bank, 

receiving the note of Joseph Bond, payable to William F. Bond 

or bearer, a month before its maturity, from Samuel Beall, in 

satisfaction of the pre-existing debts of Beall to the Bank, upon 

which there were solvent securities, took it free from any equities 

which might have been set up between the maker and payee. 

Any other view would destroy the value of negotiable paper ; 

no creditor would ever receive notes from his debtor, if in doing 

so he incurred the peril proposed by this defence. Instead of 

waiting with his debtor, by receiving collaterals, and thus strength- 

ening the security of his claim, the gruffy demand in every case 

would be, pay me what thou owest, and, in the event of failure, 

the unfortunate debtor would be hauled instantly to the court 

house and the prison. Public policy, no less than humanity, 

stands opposed to such aconclusion.” Bond vs, the Central Bank, 

2 Kelly, 106. This reasoning, the Court, it will be seen, applies as 

well to a case like the present, as to the case then being decided. 
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Adverting thus to what I consider as an adjudication of the 
question before me, I shall content myself with but a brief sum- 
mary of the doctrines which grow out of the case made upon this 
record. And first I state the following general rule; 

If a negotiable paper is not unlawful, and void in its inception, he 
to whom it is transferred in due form, and who receives it in good 
faith, and for a valuable consideration, before it is due, without 
notice of any thing that would exonerate the maker or acceptor from 
paying it to the one from whom he receives it, can recover its 
amount from such maker or acceptor, although the party from 
whom he received it, could not. The authorities in support of 
this proposition are almost innumerable, Taken as a general 
proposition, there is no controversy about it. I refer only to 4 few 
of the earlier cases in England, and a few of the American cases : 
Ld. Raym. 738; 1 Salk. 126; 3 td. 71; 3 Burrow, 1516; 
12 Pick. 545; 6 Mass. 428; 20 Pick. 545; 1 Cow. 387; 1 8. & 
R. 180; 2 Johns. 300; 5 id. 118; 1 Hill, S. C.1; 16 Peters, 1; 
5 Johns. Ch. R. 54. This is a doctrine which, Mr. Story says, 
“is laid up among the fundamentals of the law, and requires no 
authority or reasoning to be now brought in its support.” It is 
also among the fundamentals laid up in the law, that he who takes 
a bill, although for a valuable consideration and bona fide, after it 
falls due, or with notice of any equitable defence which the maker 
may set up against the payee, will himself also be subject to that 
defence. In this case the plea does not charge that the note was 
transferred to the plaintiff after it fell due, or that the plaintiff had 
notice of the defence set up, when he received it. The pleadings 
in the case admit the transfer before maturity, and without notice 
of any equity in favour of the defendant. So that the question is 
this; is the plaintiff a bona fide holder for value, in the sense of 
the rule first laid down ? 

The language of that rule, in most of the earlier cases, is to the 
effect, that the holder must come into the possession of the paper ix 
the usual course of trade, and for a valuable consideration. What 
is the usual course of trade, and what amounts to receiving a paper 
in the usual course of trade ; are questions which have been fully 
and ably discussed in the books. It is contended in this cause, 
that the plaintiff, Mr. Conner, who is a banker, and whose opera- 
tions extend over the Carolinas and Georgia, having a debt due 
to him in Columbus, Georgia, which originated perhaps in a bank 
discount, having, with humane forbearance, received this note as 
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collateral security rather than sue his debtor at once, did not take it 
in the usual course of trade. The rule, without doubt, had its origin 
in the necesities of the commercial world; it is founded on that 
commercial policy which widens and deepens the channels of 
paper circulation; which gives to a bill of exchange or an in- 
dorsed promissory note, some of the attributes of money, credit, 
negotiability, and an exchangeable value, all over the world. 
With such enlarged views of the origin and object of this rule, 
it is difficult to find a good reason for the strenuous efforts that 
have been made, both in England and America, to confine its 
operations to a limited range of cases; to cases, in which the 
holder has made in its purchase an actual advance in money or 
its equivalent, for the bill or note. This looks to me like restrict- 
ing trade to the mere operation of buying and selling exchange, 
and directing its course along the exchange alleys of London, 
Amsterdam and New York; whilst it excludes the rule altogether 
from the wider, the almost illimitable fields of commerce. The 
usual course of trade, means, no doubt, the ordinary operations of 
trade. Trade, at different ages of the world, has been quite a 
different thing, and its usual operations very different. At one 
time the Jews conducted the trade of the world ; they were money- 
brokers, jobbers and petty dealers; and now the trade of Great 
Britain and of our Union girdles the world. The course of trade, at 
this day, is around the globe, and co-extensive with its surface. 
We cannot now apply this phraseology to any thing short of the 
operations of men in all their variety of character, who are en- 
gaged in business of any kind involving the use of credit. If the 
object of the protection which the rule affords, is to facilitate 
trade, by giving availableness to notes and bills as a circulating 
medium, I cannot see why it should not be extended to him -who 
receives such paper in extinguishment of, or as security for, a 
pre-existing debt, as well as to him who buys a bill in the market 
for the purpose of transmitting funds from one point of the world 
to another. In the hands of the former, the bill or note derives its 
value from the circulating quality which it possesses, founded on 
the credit which is due to the names that are on it, as much as 
in the hands of the latter. The necessities of the former to use it, 
even in the limited sphere of a business, which might be termed 
personal or domestic, are as great as of the latter, whose opera- 
tions embrace the wider range of foreign commerce. According 
to the doctrine which thus restricts this salutary rule, the village 
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broker, who buys a bill of $500 to-day to sell again to-morrow at 
a fraction advance, is protected, whilst a merchant in New York, 
whose customer in Georgia, in failing circumstances, has turned 
over to him collateral securities for a debt of $50,000, is not pro- 
tected. This does not look like promoting a sound mercantile 
policy. The great objection to this construction is, that it limits 
the use of negotiable paper. If it may not be safely used to pay 
or secure debts, then so far as there would be a demand for notes 
and bills for these purposes, upon the construction for which we 
contend, they are not negotiable. If creditors are to take the 
hazard of the equities between the maker and the transferor, they 
will not take paper at all in payment or as security. The conse- 
quence would be, that the a in the hands of the debtor would 
be but as the evidence of a debt not negotiable. He could not 
use them. They are not available to sustain his credit. He is 
sued and distressed, and perhaps bankrupted, whilst, in turn, his 
debtors are driven into the same troubles, and the evil runs the 
course of an interminable circle. Multiplication of suits, bank- 
ruptcies, and suffering, are the legitimate fruits of the restricted 
application of the rule. Not the least of the evils which spring 
from it would be, the exclusion from commercial purposes of so 
much capital as is represented by negotiable paper, used in pay- 
ment or as security whilst in circulation. It would prevent re- 
newals, interfere with or prevent the running of accommodation 
bank paper, and thus limit the facility of loans, reduce the number 
of mercantile settlements, and arrest the progress of trade, or 
dealings between man and man in various ways. 

Upon authority, in England and the United States, it is settled, 
that a note taken in payment of a pre-existing debt, before due and 
without notice of the maker’s equity, can be enforced against him. 
He cannot set up an equitable defence, good as between him and 
the payee, against a holder taking under such circumstances. In 
New York it has been held differently, but the weight of authority 
there is decidedly against the defence. In Swift vs. Tyson, 
16 Peters, 1, the Supreme Court determined against it. The 
opinion of Judge Story, in that case, reviews the whole doctrine, 
and traverses the whole field of authority. It may be safely 
referred to, as the ablest exposition of the subject in the American 
books. With confidence too, I again refer to the thorough review 
of the subject by Judge Lumpkin, in Bond vs. the Central Bank. 
The only question which I need further inquire into, is, whether 
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the taking of a note as collateral security, places this case, as to 
authority and principle, upon a footing different from the two cases 
last referred to. I have already intimated that the reasoning, in 
the case of Bond vs. the Central Bank, covers this case. I can 
say the same of the case of Swift vs. Tyson, 16 Peters. It is true 
that Mr. Justice Catron found himself, in that case, in a state of 
dubitation upon the question I now consider. But the Supreme 
Court, through Mr. Justice Story, say, “ We have no hesitation in 
saying, that a pre-existing debt does constitute a valuable consid- 
eration, in the sense of the general rule already stated, as appli- 
cable to negotiable instruments. Assuming it to be true (which 
however may well admit of some doubt from the generality of the 
language) that the holder of a negotiable instrument is unaffected 
by the equities between the antecedent parties of which he has 
no notice, only where he receives it in the usual course of trade 
and business for a valuable consideration before it becomes due, 
we are prepared to say, that in receiving it in payment of, or as 
security for,a pre-existing debt, is according to the known usual 
course of trade and business.” Here then is the authority of 
Story and the Supreme Court, higher than which is not found in 
the history of men and courts. We might rest our judgment upon 
that alone. The precise question under review has been deter- 
mined in accordance with Judge Story’s opinion, in Connecticut, 
and in England. Savings Bank vs. Bates, 8 Conn. 505; Heywood 
et al. vs. Watson; 4 Bingham, 496; (38 English C. L. R. 277;) 
16 Peters 1. 

A pre-existing debt, is a valuable consideration to sustain a note 
in the hands of an indorsee under the rule. 3 Kent Com. 79, 
note. The chancellor, in the note referred to, makes no distinction 
between a pre-existing debt paid, and one secured ; a pre-existing 
debt is simply stated to be, a valuable consideration to sustain a 
transferred note. See also 11 Ohio R. 172; 11 Conn. R. 388; 
21 Wend. 499; 24d. 115; 1 Hill N. Y, R. 512; 2 McLean. R. 
589. Ifthe payment of a pre-existing debt is a valuable consider- 
ation under the rule, why should not the transfer of notes as 
security be so also? What is the difference upon principle? The 
making good a doubtful debt, or the strengthening of a debt 
already good, is valuable to the transferree. The forbearance to 
press the debt, which is usually a part of the understanding of the 
parties in such cases, is valuable to the transferor. He parts 
with, and the transferree acquires, the legal title to negotiable paper 
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thus transferred—the latter may sue on it in his own name— 
and, although the original debt is not extinguished, the creditor 
has the right to apply the proceeds of the securities, when realized, 
to its extinction ; nay he is bound to do it, and whatever he does 
realize on them, is a payment pro tanto. Further, he is bound to a 
reasonable diligence in collecting. The transfer thus of available 

security, is a payment, so far as sureties, if there be any upon the 

original debt, are concerned. They can compel their application to 


Be is 











it; and, if collectible, and not collected through gross negligence, 
they are discharged. Such well settled principles as these, seem 
to me to demonstrate, that the transfer of a negotiable note, as 
collateral security for an existing debt, in the sense of the rule, a 
is for a valuable consideration. 1 Story Eq. sec. 326; 4. John. Ch. 4 
R. 123; 2 id. 554; 6 Vesey 734. a 
Let the judgment of the Court below be affirmed. 













No. 8.—Joun Reynoxps, plaintiff in error, vs. Toe State or 
GeoratA, defendant in error. 





{1.] The repeal of the 48th section of the 14th division of the Penal Code of 1833, by 
the act of 1843, and the change therein made, as to the mode of selecting jurors 
in criminal cases, does not prevent the trial of an offence committed against the ae 
old law ; inasmuch as the 34th section of the 14th division of the Code of 1833, <a 
provides, that, “ All crimes and offences committed, shall be prosecuted and pun- a 
ished under the laws in force at the time of the commission of such crime or 
offence, netwithstanding the repeal of such laws, befure such trial takes place.” 
[2.] Before a jury is impaneled in a criminal cause, a nolle prosequt may be entered A 
at the pleasure of the prosecuting officer; but when once the accused is put on ce 
his trial, and a jury sworn for that purpose, it is the right of the defendant to have 
them pass upon his case; and if, after being thus submitted, a nolle prosequé 
shall be entered on the bill of indictment without the consent of the prisoner, it 
amounts to an acquittal. 













Indictment for Murder, and trial and conviction for Voluntary 4 
Manslaughter. In Stewart Superior Court. Before Judge Auex- 
ANDER. April Term, 1847. 










The prisoner had been indicted before for the same offence, and 
was put upon his trial, and a jury was impaneled and sworn 
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to pass upon his case, when the solicitor general was permitted 
by the Court, to enter a nolle prosequi upon the bill of indictment, 
_notwithstanding the objections of the prisoner, and the fact that a 
jury had been impaneled and sworn. 

Upon the trial, the aforesaid proceedings under the first indict- 
ment were relied upon by the prisoner, as his defence in bar, and 
as tantamount in law to an acquittal. The Court below ruled out 
this defence, and held that it was no sufficient bar of the indict- 
ment then pending. 

The offence charged, was committed before the repeal of the 
48th section of the 14th division of the Penal Code of 1833 by 
the act of 1843, and before the change therein made, as to the 
mode of selecting jurors in criminal cases. It was therefore con- 
tended by the prisoner, thata jury to try him, could not be made 
under said 48th section of the 14th division of the Code, nor could 
such selection be made under the new law of 1843, the first being 
repealed, and the last ex post facto. 

This objection was also overruled by the Court below. Upon 
these decisions, error was assigned. For a more minute state- 
ment of the facts of the case, see the opinion delivered by the 
Supreme Court. 

Jones, Benning and Jones, and Hines Ho xt, for the prisoner, 
cited the following authorities: 2 Caimes R. 100, 304; and 1 John. 
R. 66; and authorities cited in argument of counsel and in the 
decision of the Court; 2 John. Cases 301,and cases referred to; 
18 John. R.187;9 Wheat.579; 3 Rawle, 498; 6 Sergt. § R. 577; 
2 Mass. R.172; 91d. 494; 7 Porter, 187; 7 Ala. R.n. s. 610; 
1 Bail. R. 651; 47 Eng. C.L. R.200; 41 td. 351; 20 Pick. R. 
365; 1 Dev. 491; Kinne Law Comp. 1844, 363; 34 Eng. C. L. 
R. 36; 6 Bac. Abr. 372; 1 Wm. Black. 451; 1 Leach C. L. 271, 
481; 2 2d.749; 4 Dallas R. 372; 9 Law L.39; Starkie on Crim. 
Pl. 347, 375, 376. 


Jounson, and Parrerson Sol. Gen. S. W. Circuit for the State, 
representing CampsBe.t, Sol. Gen. of the Chattahoochee Circuit, 
who was confined by indisposition and unable to attend in Court. 


By the Court—Lumrxin, J. delivering the opinion. 


At May Term, 1841, of the Superior Court of Stewart County, 
John Reynolds was put upon his trial for the murder of Jefferson 
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J. Lamar, by twelve jurors, selected and sworn true deliverance 
to make between the State of Georgia and the prisoner at the 
bar. After the jury was thus charged with the case, the solicitor 
general, without assigning any cause, and without the consent of 
the defendant, entered a nolle prosequi on the bill of indictment. 
A new bill was preferred and found, for the same offence, at the 
October adjourned term of said Court, 1844; and two years there- 
after, namely, October, 1846, the accused was again put upon his 
trial. Counsel for Reynolds objected to the trial’s proceeding, on 
two grounds. First—Because they say, the Code of 1833, under 
which the crime is alleged to have been committed, has been re- 
pealed by the act of 1843, as to the qualification and mode of 
selecting jurors, in capital cases. And, Secondly—Because the en- 
try of nolle prosequi by the solicitor general upon the former bill 
of indictment for the same offence, after the case had been submit- 
ted to a jury, amounts to an acquittal. 

After taking time to consider, Judge Alexander, at April Term, 
1847, overruled both objections, and ordered the trial to proceed ; 
and the defendant being convicted of Voluntary Manslaughter, 
his attorneys excepted to the decision of the Circuit Court in disal- 
lowing the foregoing pleas. 

The questions presented by the record for the determination of 
this Court, are of a highly interesting character, and of vital im- 
portance to the criminal jurisprudence of the State. 

We feel deeply impressed with a sense of our responsibility, 
both to the prisoner and the people. 

In the examination of the two grounds made by the bill [ 1. ] 
of exceptions, I shall invert their order and dispose of the last 
first. 

The 48th section of the 14th division of the Penal Code of 
1833, Prince, 664, 665; (and which was in force at the date of 
the offence alleged to have been committed by Reynolds,) pro- 
vides that on all trials for crimes, where the punishment is death 
or imprisonment and labour in the Penitentiary, any juror may 
be put upon his voire dire, and the following questions shall be 
propounded to him, viz: “Have you formed and expressed any 
opinion in regard to the guilt or innocence of the prisoner at the 
bar?” If the juror shall answer in the negative, then the following 
question shall be propounded to him: “ Have you any bias or 
prejudice resting on your mind, either for or against the prisoner 
at the bar?” 
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By the Act of 1843, Pamphlet Laws, 137, this section is ex- 
pressly repealed, and the following questions substituted in lieu 
of those therein propounded, viz: “ Have you, from having seen 
the crime committed, or having heard any part of the evidence 
delivered on oath, formed and expressed any opinion in regard to 
the guilt or innocence of the prisoner at the bar?” “Have you 
any bias or prejudice resting on your mind for or against the 
ptisoner at the bar?” 

As to the first point, we recognise fully the position occupied by 
the defendant’s counsel, to wit; that an offence against a statute, 
committed before the repeal, cannot be prosecuted after the repeal, 
without a special clause to allow it. This doctrine and the reasons 
for it are to be found in all the elementary works, It cannot be 
tried under the old law, for courts can only act by authority of 
law, and the State, whose right it is to release crimes and for- 
feitures against itself, having seen fit to repeal the statute, has 
thereby taken from the courts all power to proceed. And it can- 
not, of course, be tried under the new, as it would be ez post facto 
as toit. If this matter therefore depended upon general prin- 
ciples, it would be clear for the defendant. 

But the 34th section of the Penal Code, (Prince, 662,) enacts 
that, “all crimes and offences committed shall be prosecuted and 
punished under the laws in force at the time ofthe commission of 
such crime or offence, notwithstanding the repeal of such laws 
before such trial takes place.” 

Now here is a general statute, making special provision for this 
case, and which is untouched by the act of 1843. This latter act 
virtually adopts the other, and the legal effect is the same as 
though the statute of 1843 contained a clause in itself, allowing 
for the prosecution of this previous offence, under the law against 
which it was committed. 

[2.] It would be gratifying indeed if the other question was 
equally easy of solution. Be this as it may, the fate of this un- 
happy man and the welfare of society alike forbid, that this Court 
should falter for a moment, or shrink from its duty. We often 
painfully feel the disagreeableness of our situation; for we are 
men, and cannot of course be believed voluntarily to court 
calumny. But, in the language of the greatest jurist that ever 
presided in the courts of this or any other country, “ If we have 
no choice in the case, if there be no alternative presented, but a 
dereliction of duty, or the opprobrium of those who are denomi- 
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nated the world, he merits the contempt as well as the indignation of 
his country, who can hesitate which to embrace.” 

The great principle upon which this second objection rests, is 
that laid down by Lord Coke in his Institutes, namely: “A jury 
sworn and charged in case of life or member, cannot be discharged 
-by the court or any other.” 1 Institute, 227. And again 
“ To speak it here once for all, if any person be indicted of treason, 
or of felony, or larceny, and thereupon a jury is returned and sworn, 
their verdict must be heard and they cannot be discharged. 3 In- 
stitute, 110. The same rule is repeated by Hawkins. He ob- 
serves, “It seems to have been ancieatly an uncontroverted rule, 
and hath been allowed even by those of a contrary opinion to 
have been the general tradition of the law, that a jury once sworn 
and charged in a capital case, cannot be discharged (without the 
ptisoner’s consent) till they have given a verdict. And notwith- 
standing some authorities to the contrary in the reign of King 
Charles II., this hath been holden for clear law, both in the reign 
of King James II. and since the revolution.” 2 Hawk. P. C, ch. 
47, sec. 1. : 

T he cases here referred to as having occurred in the reign of 
Charles the Second, were those of Whitehead & Fenwick, where 
the juries were discharged because there was not sufficient evi- 
dence to convict, and in order to bring the prisoners to a second 
trial when the Crown would be better prepared—a practice 
which Mr. Justice Foster condemns as a “ most unjustifiable pro- 
ceeding,” atid hopes that it may never be practised again. Foster 
Crown Cases, 30. ‘And Judge Hall, of North Carolina, in referring 
to these cases, animadverts, with becoming severity, upon the 
great hardship and manifest injustice of this practice, to the pris- 
oners. “ These stains,” says he, “ upon the administration of jus+ 
tice, show to what extremes, in a state of civil discord the passions 
of men urge them to trample upon the most salutary principles of 
law; and in what degrees ‘judges, holding their office at the will 
of the sovereign, were eager to pander to his appetite for blood 
and forfeitures”! 1 Dev. 499. 

It is true, that Lord Hale claims for the court, not only the 
power to discharge the jury where the prosecutor was not fully 
prepared with evidence, but says that it was usual at the gaol de- 
livery at Newgate, that if a jury be charged with several prison- 
ers, and the court find by probable circumstances that the jury is 
partial to one of the prisoners, the court may discharge the jury of » 
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that prisoner, and put him on his trial by another jury: and this 
practice he says was usual in other circuits. “A lamentable in- 
stance,” exclaims Judge Duncan, “ of the abuse of discretion, and 
a strong proof of the danger of entrusting this power to judges 
when the great and good Lord Hale fell so far into the fashion of 
bad times, as to countenance by his authority a practice so incon- 
sistent with justice and humanity ; undermining the very founda- 
tion of trial by jury, the pride and boast of the English nation, 
the palladium of English liberty, and the only security and protec- 
tion of the subject against the oppression of the government.”— 
6 Sergt. §& Rawl. 594. 

When, therefore, the name of Lord Hale shall be invoked to 
impugn this fundamental principle of criminal law, let it be borne 
in mind that it was during the reign of Charles the Second that he 
composed the History of the Pleas of the Crown; and that it was 
then that the rule of Lord Coke—that in a capital case a jury sworn 
and charged, could not be discharged but by the consent of the 
prisoner—was first broken in upon. 

I am aware that Sir Michael Foster im the case of the Kinlocks, 
and other eminent Judges, have striven to show that the case cited 
by Lord Coke from the Year Book of Edward III., did not sustain 





YA 


him. But a majority of the ten judges, in that case admitted the . 


authority of the general rule, but contended that there were ex- 
ceptions—as there certainly are. But its soundness is universally 
acknowledged, and has been for centuries, in Britain. 

The question in the case of the Kinlocks (Alexander and 
Charles,) was, whether a prisoner could consent to a discharge of 
a jury, even when he was thereby let in to claim an advantage 
which he might ctherwise have lost. And Foster concludes his 
opinion by saying, “ This expedient the court came into at the 
prayer of the prisoners and their counsel, and with consent of 
the Attorney General, not to bring the prisoners’ lives twice in jeo- 
pardy, (which is one great inconvenience of discharging juries 
in capital cases,) but merely in order to give them one chance for 
their lives, which it was apprehended they had lost by pleading to the 
issue. Nor was itdone to postpone their trial to an unreasonable 
distance, when their witnesses might be dead or wearied out by a long 
and expensive attendance, but in order to bring them to trial with 
all speed that might be, in case their plea should be overruled. 
Upon the whole my opinion is, that all general rules touching the 
administration of justice must be so understood as to be made consis- 
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tent with the fundamental principles of justice; and consequently 
all cases where a strict adherence to the rule would clash with those 
fundamental principles, are to be considered as so many exceptions 
to it. The cases I have mentioned, and many others, are excep- 
tions to the general rule insisted on in behalf of the prisoners. 
The discharge of the jury in this case was not a strain in favour 
of prerogative ; it was not done to the prejudice of the prisoners; 
on the contrary it was intended asa favour to them. In that light 
it was considered by the court ; in that light it was considered by 
the prisoners and their counsel, and accordingly they prayed it; and 
in that light Mr. Attorney General with his usual candour consented 
to it ; and in that light I know of no objection in law or reason to it.” 

I have thought it best to show thus clearly, the grounds upon 
which this distinguished and humane magistrate put his dissent to 
the rule as stated by Coke §& Hawkins, namely: that it was laid 
down so broadly as to admit of no exceptions. Whereas Judge 
Foster insists that there were exceptions, and the case before him 
was one of them. But then it will be perceived how explicit he 
is, to put his departure from the rule upon the ground of benefit 
to the prisoners. 

The only other ancient authority of respectability against the 
rule is that of St. Germain in his Dialogues of Doctor and Stu- 
dent, 2 ch. 2 sect., where it is said that “if the jury will net agree, 
the justices may take such order as may seem to them, in their 
discretion, to stand with reason and conscience, by awarding a 
new inquest or otherwise as they shall think best, like as they 
may do if one of the jurors die before verdict.” 

It is not certain that this remark was intended to apply to crim- 
inal cases. On the contrary there is good reason for supposing 
that it had reference exclusively to civil cases. At any rate, when 
this work was composed, the rights of prisoners and the privileges 
of jurors were very imperfectly understood. 

Such then was the common law on the 14th day of May, 1776, 
when it was adopted in this State; and it underwent no alteration 
until the Penal Code of 1833 was framed. ‘ 

Our legislature then manifested in a most decided manner its 
concern for the security of its citizens. Various and contradic- 
tory decisions had been made in the American Courts, as well as 
in the different circuits of Georgia. In some the rule was inflex- 
ibly adhered to, that after the jury were once sworn and charged, 
no other jury could, in any event, be sworn and charged in. the 
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same cause ; while in others, the discharge of a jury in a criminal 
case, was looked upon as a matter resting in the sound discretion 
of the court in which the trial was had. 

The Code of 1833 declares, that “no nolle prosequt shall be en- 
tered on any bill of indictment after the case has been submitted 
to the jury, except by the consent of the defendant,” Prince 661. 
It is not believed by this Court that this provision creates any 
new rule, “Its object,” to borrow the language of Mr. Emmet in 
respect of a kindred clause in the Constitution of the United 
States, “is merely to settle the extent of, and to explain a rule 
admitted to be founded on the common law, but the limits of 
which had been disputed. It is a most authoritative interpretation 
of that rule.” 

After reviewing a few leading cases where no such legislative 
enactment exists, but where the rule is clearly defined and 
enforced, by a course of reasoning to my mind entirely conclusive, 
it will only remain to make an application of them to the case 
before us. 

In the matter of Robert Spier, 1 Dev. 491; the jury were 
charged with the trial of the prisoner for murder, and before they 
returned their verdict, the term of the court expired, and the jury 
separated. He was brought up on haheas corpus before Chief 
Justice Taylor and Judges Hall and Henderson, and claimed his 
discharge upon the ground that he could not be tried again, and 
it was held, after the most elaborate argument, that when a jury 
is charged with the trial of a capital offence, they cannot be dis- 
charged without returning a verdict, unless for some cause which 
Auman sagacity can neither foresee nor prevent. That the pro- 
vision of the constitution that “ No person shall be subject for 
the same offence to be twice put in jeopardy of life or limb,” 
not only forbids a second trial for the same offence, after an ac- 
quittal, but also where the jury have been once charged upon a 

rfect indictment and were not prevented from returning a ver- 
dict by the act of God, or at the request of the prisoner. 

Judge Hall remarked that “the guilt or innocence of the _pris- 
oner was as little the subject of inquiry as the merits of any case 
could be, when brought before the court on a question of law. 
Although the prisoner, if unfortunately guilty, may escape punish- 
ment in consequence of the decision this day made in his favour, 
yet it should be remembered that the same decision may be a bulwark 
of safety to those who were innocent, and may become the subjects of 
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prosecution, and whose conviction if not procured on one trial might 
be secured on a second or third, whether they were guilty or not.” 

“ From the record in this case it appears, thata jury were tm- 
paneled and sworn, but no reason is assigned why a verdict was not 
returned. It is true that, like other individuals, we are privately 
informed that the term of the court expired. before the jury had 
an opportunity of doing so. But it must be preposterous to sup- 
pose that this Court could be governed by any thing else but the re- 
cord. Here then was a jury selected of the prisoner’s own 
choosing, and one too to which the State did not object: when the 
jury were thus charged with the prisoner, he certainly stood upon his 
trial—his life was jeopardized. From this maxim there are some 
exceptions, but such exceptions are the offspring of necessity, 
as where a juror is taken suddenly sick, where a woman is taken 
in labour, where the prisoner becomes insane, or where the jury 
are discharged by the consent of the prisoner or at his request.” 

“ But this is not the first time this question has arisen in this 
State. It was decided in the State vs. Garrigues, 1 Hay. 241, for 
murder, in the Superior Court of Halifax, in the year 1795, 
There the presiding Judge retired from the bench, but did not 
adjourn the court, and the jury having been impaneled in the 
case, separated without giving a verdict. It was held by Williams 
§ Haywood, that the prisoner could not be put upon his trial a 
second time. The record there and the record in this case, are 
alike. In both cases we learn, that the jury were impaneled but 
returned no verdict hefore the expiration of the term Imay add, that 
that opinion drew after it the approbation of the profession, and I 
believe I shall not treat with disrespect the memory of the dead 
or the pretensions of the living, when I say that a greater criminal 
lawyer than Judge Haywood, never sat upon the bench of North 
Carolina.” 

“Tt is stated in Hale, that the practice was once otherwise; 
that where the prisoner was put upon his trial, the court might 
discharge the jury, if it appeared that the evidence was not suffi- 
cient to ‘convict him, and remit him to jail for further evidence. 
It is stated, however, in a note in the same book, that the practice is 
now otherwise; and Judge Haywood says, in the State vs. Gar- 
rigues, “ this power was exercised for the benefit of the Crown 
only, but is a doctrine so abhorrent to every principle of safety and 
security, that it ought not to receive the least countenance in the 
courts of this'country.” 
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“ IT admit that, if the jury has been charged upon an indict- 
ment which was in itself defective, so that judgment could not be 
given upon it, although the prisoner was found guilty, it would 
be no bar to a second trial; because, although such feelings 
of danger might have been awakened as are incident to human 
nature, and which such occasions are naturally calculated to 
excite, yet, in reality, the prisoner ran no risk, he was in no 
danger, he was tried as if upon no indictment. But in this 
case, if the prisoner had been found guilty, he must have 
suffered the penalty of the law. He was placed upon his trial, 
his life was in the hands of the jury, his breast was occupied by a 
commixture of hope and fear; it throbbed alternately with both, 
and whether the struggle terminated iu a verdict of guilt or inno- 
cence, it was certainly a guarantee against any future prosecution 
upon the same charge; and that guarantee need not claim to be 
bottomed upon any extraordinary maxim marked with tenderness 
for the life of man. It is a plain principle of municipal jurispru- 
dence, regulating ordinary cases of property between man and 
man.” 

Chief Justice Taylor, after alluding to the exceptions which 
had been allowed to the rule laid down by Lord Coke, Foster 
and others, who are the fathers of the English law, and other 
exceptions which he thought might be fairly added without 
mischief either to the prisoners or the public, proceeds to com- 
ment upon some of the adjudications in this country which 
seemed to conflict with his opinion. None of them were capital 
felonies. He admits, however, that the case of Goodwin, 
(18 John 200,) if rightly decided, was an authority against the 
prisoner; for, although the offence charged was not a capital 
felony, yet the reasoning of the court extends the whole length 
of showing, that the jury may be discharged in any case and the 
prisoner tried again. The distinguished judge, who delivered 
the opinion of the court in that case, thought the rule, which de- 
clares that no person shall be subject for the same offence, to be 
twice put in jeopardy of life or limb—means, that no person 
shall be twice tried for the same offence. “ But I cannot,” says the 
Chief Justice, “ acquiesce in this opinion; for it would seem 
strange, that a familiar maxim of the common law, admitted for 
ages without denial or controversy, should require a solemn con- 
stitutional sanction for the more effectual protection of its citizens. 
The pleas of “ heretofore convicted,” and “ heretofore acquitted,” 
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are interwoven with our criminal law, as essentially as the pleas of 
former judgments between the same parties, or the pendency of 
another suit for the same cause are with our civil law. Could 

then the amendment to the Constitution of the United States mean 

no more than this, when it provided that, “no person shall be 

subject for the same offence, to be twice put in jeopardy of life 

or limb?’ Did the Constitutions of the several States mean no 

more when they adopted the same principle? As the common 

law of any State already protects the accused against a second 

trial, not only in crimes of all descriptions, but in questions‘ of 
civil right, it is to be inferred that the Constitution meant much 

more, and that their design was to protect the accused against a 
trial, where the first jury had been discharged, without due cause. 

“ Twice put in jeopardy,” and “ twice put on trial,” convey to the 

mind distinct meanings; for we can readily understand how a 

person has been in jeopardy, upon whose case the jury has not 

passed. The danger and peril of a verdict do not relate toa 
verdict given. When the jury are impaneled upon the trial 

of a person charged with a capital offence, and the indictment 

is not defective, his life is in peril, or jeopardy, and continues so 

throughout the trial; and this is the legal understanding of the. 
term as explained by Chitty in his Criminal Law, (1 vol. 63,) and 

all other authors.” 

“ Under this impression, I do not feel the authority of law (and 
we are bound to yield obedience to authority of law, without 
regard to consequences,) to add this new exception to the rule, 
subject as it is in its very nature to operate oppressively to the 
prisoner without any exterior agency or the influence of sinister 
design ; but it would be still more capable if such were present, 
of being made an engine of persecution. Not that there is 
reason to apprehend any such influence in the present tranquil 
state of the country, and under the existing purity of the adminis- 
tration of justice. But a rule established in such times, should be 
calculated to protect men when strife prevails and the angry 
passions are let loose ; for it cannot be foreseen what may ensue 
in future; and the law as now established must be the rule for 
posterity, unless the legislature should think proper to interfere. 
Should the rule, according to this opinion, facilitate the escape of 
some guilty person, the contrary, in other times, might lead to 
the punishment of the innocent; and we are admonished by the 
law, that it is better that ten guilty persons escape, than that one 
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innocent should suffer. My opinion consequently is, that the pris- 
oner cannot be tried again on this charge.” 

It is, | would remark, but just to Chief Justice Spencer, to 
notice that, while he held that the courts had the power 
of discharging a jury, without its operating as an acquittal 
of the defendant, yet he added that it was “a delicate and highly 
important trust, and one that should be resorted to only in cases 
of extreme and absolute necessity.” Fr 

In Pennsylvania, in the case of the Commonwealth vs. Cook and 
others, &@ Serg. & Rawl. 577, the whole of this doctrine was tho- 
roughly examined, and all the cases, ancient and modern, English 
and American, reviewed; and the conclusion of the court was, 
that in capital cases, the court has no power, without the consent 
of the prisoner, to discharge the jury because they have not 
agreed and declare they never can agree upon a verdict. They 
admit, that in cases of absolute necessity, the jury may be dis- 
charged. 

It will be found that not one of the State decisions which seem 
to contravene the rule contended for, was in a capital case. And 
Chief Justice Tilghman says that, in his State, there is neither 
adjudged case nor tradition, to warrant the discharge of a jury, and 
that he is safe in asserting, that there is no instance, since William 
Penn obtained his charter from Charles IL., in which the jury was 
discharged without the consent of the prisoner, in a capital case ; 
and that the general understanding is against it. He adds, “ in the 
state of purity and independence in which I verily believe the 
jediciary of the several States, as well as of the United States, at 
present stands, there might be no danger of opression from its 
enjoyment of a very large discretionary power, as to the discharge 
of duties; but other times may come in which other judges 
might abuse this discretion, and that it is fortunate that the point 
has occurred, when the subject may be considered without prej- 
udice or passion. “ For my own part,” says he, “thinking that the 
blood of these prisoners would be upon us if they were convicted 
on a second trial in this court, I am of opinion they should be 
discharged from this indictment.” 

Judge Duncan in the same case says—* There is at this day a 
settled and uncontroverted rule, that in case of life or limb, a jury 
sworn and charged, cannot be discharged before they give a verdict 
unless with the consent of the prisoner, or where it is for his 
benefit, or in cases of extreme necessity.” He too reviews the 


AMERICUS, JULY TERM, 1847. 65 


Reynolds vs. The State. 








decisions up to 1822 upon this doctrine, and finds ‘no contra- 
dictory case; he criticises Goodwin’s case, which he admits ap- 
proaches very near to the present question. The crime charged 
was manslaughter only, and the fact that the hour approached 
beyond which the court could not sit, was a circumstance of itself 
which might have justified the discharge of the jury. He insists 
however, as Chief Justice Taylor did afterwards, that the New 
York Court, with all its acknowledged ability, had not given the 
true construction to the provision of the constitution, that no person 
should be twice put in jeopardy of life or limb for the same 
offence—a principle engrafted into the constitutions, or made an 
article in the bill of rights, of most of the States of the Union. 
Being borrowed from the common law, he contends that the same 
construction ought to be given to it which it has received in the 
courts of the common law. “Thatit would be idle and unmeaning, 
if it merely intended to protect the accused against a second trial ; 
for it is a universal principle, not only in every crime, whatever 
be its grade, but in personal actions, and in all questions of civil 
right, that a verdict and judgment is a bar to all subsequent pro- 
ceedings for the same cause, between the same parties or privies. 
To make that which was so plain and universal a rule, a solemn 
article in a constitution ; to introduce it into a bill of rights, de- 
claring that to be one of .the great and essential principles of 
liberty and free government, unalterably established, which was 
the acknowledged law, in every, the most insignificant offence, 
would not only be without use or meaning, but would be to im- 
pute to the framers of the constitution, an ignorance of the law 
which cannot justly be ascribed to them. That this is not the sig- 
nification of the words used in their common use, nor in their 
grammatical or legal sense; twice put in jeopardy, and twice 
put on trial, convey to the plainest understanding very different 
ideas ; that there is a wide difference between a verdict given and 
the jeopardy of a verdict. Hazard, peril, danger, jeopardy of a 
verdict, cannot mean a verdict given. Whenever the jury are 
charged with a prisoner, where the offence is punishable by death, 
and the indictment is not defective, he is in jeopardy of his 
life.” 

“In England, the courts have no authority to discharge a jury on 
whom a prisoner has been put on trial for life or death. In Penn- 
sylvania, from its first settlement, it has neither been claimed nor 
exercised. Before the jury is sworn the prisoner is solemnly called, 
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and informed that the good men then called, are to pass upon him 
for his life or death; and the jury are sworn or affirm, well and truly 
to try and true deliverance make, between the Commonwealth and 
the prisoner whom they have in charge. For my own part I 
would regret to see the court vested with a power which has so 
often been abused and so liable to abuse. In the language of the 
constitution I would desire that, “the trial by jury shall be as 
heretofore, and the right thereof remain inviolate.” 

Did time permit I would extend this examination, as there are 
numerous other adjudications upon the same point, and some of a 
much more recent date. But we state it as the result of the best 
consideration we have been able to bestow upon them, that any 
unauthorized discharge of a jury in a capital case, is a complete 
bar to another trial; just as much so as though there had been a 
verdict of acquittal. 

What shall justify the court in discharging a jury, is a matter 
about which there is some contrariety of opinion. But after the 
most thorough search, I have found no case where the first jury 
were capriciously discharged, or where as in the present instance, 
the record showed no reason for their discharge, and the prisoner 
has been allowed to be tried a second time; and I apprehend 
none such can be found. Even those who contend for the un- 
limited power of the court over the subject, concede, that it is 
to be exercised “ with extreme caution ;” that it is only to be done 
when there is a manifest necessity for the act, or where the ends 
of public justice would otherwise be defeated. And although 
the Court of New York claimed the right in Goodwin’s case, one 
is struck with the very guarded manner in which it expresses 
itself. “Upon the whole,” says Spencer, “I am of opinion that 
whenever, in cases of felony, a jury has deliberated so long 
upon a prisoner’s case as to preclude all reasonable expectation 
that they will agree on a verdict, without being compelled to do so 
from famine or exhaustion, then it becomes a case of necessity, and 
they may be discharged, and the prisoner may be tried again.— 
In the present case, we consider the discharge of the jury as a 
discreet exercise of the powers of the court, either on the ground 
that the jury had been kept together so long as to preclude all 
hope of their agreeing, unless compelled by famine or exhaus- 
tion, or upon the ground that the powers of the court were to 
terminate in a few minutes, and that it was morally certain that 
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the jury could not agree within that period, which produced an ah- 
solute necessity for discharging them.” 

Thus it will be perceived, that this very case is put upon the 
same footing of necessity, as that of the insanity of the pris- 
oner, or the sickness of a juror, and such like reasons. And who 
can doubt what would have been the opinion of-this great judge 
upon the question before us, where no excuse whatever is shown 
by the record, why the twelve men, mutually chosen by the State 
and the prisoner, and sworn, were discharged? The Supreme 
Court of that State determined, that a court did not possess the 
authority to discharge a jury for want of sufficient evidence to 
convict, although such evidence was shown to exist and éo be in 
the possession of the defendants ; and the judgment was arrested 
because the first jury had been irregularly discharged. People 
vs. Barrett § Ward, 2 Caines 305. Of course therefore, it would 
not hesitate where the record did not furnish proof that a case of 
necessity did actually exist, requiring the discharge of a jury. 

In the absence of such evidence, we are bound to infer that the 
discharge was capricious, and that the prisoner could not be put 
in jeopardy a second time. And such would be our judgment, 
independently of our own statute; and such we doubt not would 
be the decision of any court where trial by jury and the com- 
mon law are adopted. 

But this point can be narrowed down still further. In Massa- 
chusetts, Commonwealth vs. Tuck, the attorney general proposed 
entering a nolle prosequi upon an indictment then pending and te 
the prejudice of the prisoner. But the court would not suffer 
this to be done. “ There are three periods of the prosecution, ” 
says Justice Martin, “in which a nolle prosequi may be entered ; 
before a jury is impaneled, while the case is before the jury, 
and after verdict. Inthe first itis perfectly clear, that a nolle 
prosequi may be entered at the pleasure of the prosecuting offi- 
cer—such is the constant practice. It may be that the indictment 
is defective and he may wish to procure another. He may dis- 
cover that the evidence will turn out different from what he ex- 
pected, and he may wish to vary the charge to make it con- 
form to the proof. Or he may have good reasons for not wishing 
to prosecute at all. There may be innumetable causes for dis- 
continuing the prosecution, of all of which he must judge upon his 
official responsibility. In many cases the discontinuance may 
operate to the prejudice of the defendant, but never to the injury 
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of his legal rights. It is not to be presumed that this officer will 
violate his duty, or act oppressively. But when a jury is impen- 
eled for the trial of an indictment, the defendant then acquires 
new rights which the court will protect, whethera jury shall be 
impaneled or not, for his trial depends upon the will of the attor- 
ney general, But when once put on his trial, and a jury sworn for 
that purpose, it is his right to have them pass upon his case. Their 
verdict will be a bar to another indictment for the same offence. A 
nolle prosequi will not. He is entitled to this bar. The attorney 
general finding his evidence insufficient,” or I will add, not liking 
the complexion of the jury, “ might discontinue, for the purpose of 
commencing another prosecution, and then subjecting the defen- 
dant to another trial. This the law will not permit. In this stage 
of the proceedings a nolle prosequi cannot be entered without the con- 
sent of the defendant. 2 Burr’s trial. The power to enter a nolle 
prosequt is held by the attorney general virtute ofictt. He exerts 
it upon his official responsibility. The Court has no right to in- 
terfere with its exercise. They can only judge of the effect of 
the act when done, and of the legal consequences which may fol- 
low from it. They will take care that tt shall not operate to the 
prejudice of the defendant’s rights,” 20 Pick. 365. 

The court then proceed to notice the third period when a nolle 
prosequi may be entered, namely: after verdict, which has no ap- 
plication to the case in hand. 

In the State vs. McKee, 1 Bailey 651; the defendant was in- 
dicted for the murder of a slave; was arraigned, pleaded not 
guilty, made his challenges, and the jury were charged with his de- 
liverance. The evidence on both sides had been concluded, and 
the counsel for the prisoner had closed their argument for the de- 
fence, when the solicitor stated to the court, that he had been in- 
formed of a declaration by the foreman, made only a few minutes 
previously, that he would not convict the defendant, or any other 
white person, of murdering aslave. On inquiry, the foreman ad- 
mitted that he had made the declaration: whereupon the solicitor 
stated that it would be a mockery of justice to proceed with the 
trial, and he should enter a nolle prosequi with a view of giving 
out another indictment at the next term. It was objected for the 
defendant, that a nol/e prosequi could not be entered at this stage 
of the proceedings; particularly as it was not founded upon any 
alleged defect in the indictment, which was believed to be unex- 
ceptionable. The presiding Judge was of the opinion that the 
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solicitor might dispose of the indictment as he pleased ; but that. 
the rights of the prisoner could not be affected by the disposition 
made of the indictment. A nolle.prosequi was then entered ; upon 
which the jury were discharged and the prisoner remanded. On 
the last day of the term he was brought up on motion, and claim- 
ed his discharge upon the ground that the entry of nolle prosequi 
after the prisoner had been put upon his trial, and the jury 
charged with his deliverance, upon an indictment for a capital 
offence, amounts to an acquittal. The presiding judge inclined 
to the opinion that the prisoner was entitled to his discharge; but 
as it was desirable that the case should be submitted to the Court 
of Appeals, and less difficulty would attend its being carried up 
by the prisoner, than by the State, he refused the motion. The 
defendant appealed, and the appeal was by consent taken to Co- 
lumbia, where the court decided “that after the jury have been 
charged with the trial of the prisoner upon an indictment in a 
capital offence, they cannot be discharged and the prisoner re- 
manded for a second trial, except for some of those causes of 
necessity enumerated in the case. That the discretion which the 
courts have, to discharge a jury and remand the prisoner, is a legal 
discretion, and must be exercised in conformity to known rules— 
That the prosecuting officer cannot enter a nolle prosequt in a case 
of an indictment in a capital offence, without the consent of the 
prisoner ; and if he is permitted to do so, the effect is the acquittal 
of the prisoner. And this upon the principle that no man could 
be twice put in jeopardy of his life for the same offence. 

Judge O’Neall, who delivered the opinion of the court, after 
making a rapid survey of the cases decided in his own State, and 
elsewhere, says—“ Taking then our own decisions, and those of 
the United States Courts, of New York, and of England together, 
we are enabled to say, that a jury, after they are charged, can be 
discharged, and the prisoner tried a second time, for the following 
causes only: 1st. The consent of the prisoner; 2d. Illness of one 
of the jury, the prisoner or the court; 3d. Absence of one of the 
jurymen ; or 4th. The impossibility of their agreeing on a verdict. 
Beyond these I apprehend that the court has no right to go. It is 
said that it is a matter of discretion with the court to discharge the 
jury whenever they may think it consistent with the ends of justice. 
It is true that it is a matter of discretion; but, in the language of 
Junius, it is “ a legal discretion,” and must be exercised in con- 
formity to known rules. Arbitrary discretion is but another name 
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for caprice or favour; under its exercise the boldest may tremble 
and the free be made slaves. It is better therefore to act upon a 
fixed rule, even if it shonld now and then enable the guilty to 
escape, than to act without a rule, to the terror and danger of the 
innocent.”’ 

“ The solicitor has the right to enter a nolle prosequi, at any time 
before the jury is charged, but not after. Chitty, in his Criminal 
Law, 478, says, a nolle prosequi may be entered during all the 
stages of pleading tothe indictment. As to the power of entering 
it after the issue, he is silent, and I take it therefore that, in his 
opinion, it could not be done. But Gulden’s case, (2 McC. 524,) 
as well as sound reason, will carry this power up to the time when 
the jury are charged ; for at this moment, and not before, com- 
mences the jeopardy of life to the prisoner. The maxim of the 
common law, that no man shall twice be put in jeopardy for his 
life for the same offence, is the foundation of the rule, which pre- 
vents the arrest of the trial after this stage, except for the causes 
already noticed.” 

“ But say that this question was a new one, and that it must 
be settled by general principles, could we fail to come to the same 
conclusion ? Starting with the common law maxim before us, 
“no man shall be twice put in jeopardy of his life for the same of- 
fence,” we ask, what is meant by jeopardy of his life? It ts where 
one is put upon his trial upon a valid indictment for a capital offence. 
It may result in his condemnation, and hence he is in jeopardy. 
To give every opportunity to innocence to escape, the law hu- 
manely affords to the prisoner the arbitrary choice of his jurors ; 
he may challenge twenty of them peremptorily. After he has 
selected his jury, and they are charged with his case, can the solic- 
itor, from a defect of evidence, or an objection toa juryman, say, 
I will not now proceed with the trial, I will enter a nolle prosequi, 
and at another term give out a second indictment, and be prepared 
then with more evidence, and havea jury better suited to my wishes ? 
This would indeed be literally twice putting the prisoner’s life in 
jeopardy for the same offences Carry the matter a little further, 
and, as was well argued by the learned counsel for the prisoner, 
allow this right to the solicitor, and the prosecutor is prepared, by 
the second trial, to meet all the points of the prisoner’s defence, 
and even to shape his own testimony to conviction. This would 
be making the court hold out every inducement to perjury, and 
subornation of perjury, and convert jury trials into engines to 





AMERICUS, JULY TERM, 1847. 71 


Reynolds vs. The State. 





—-— 


oppress and destroy at the pleasure of the prosecutor. Such is 
not, cannot, and never will be the law.” 

“It is said, however, that in this case, the solicitor having dis- 
covered the bias of the foreman’s mind, had the right to arrest the 
trial, and to claim that the court should discharge the jury and 
remand the prisoner. The solicitor acted from motives which do 
honour to him, and no man who knows him will believe that his 
course was adopted from any other promptings, than those ofa high 
sense of duty to the State. But no matter how laudable may have 
been his motives, I apprehend it would be utterly unsafe, at such a 
moment, to allow such an objection to prevail. This court has 
over and over again said, that in no case in the sessions will they 
grant a new trial, when the verdict is for the defendant. It is the 
extension of the principle, that no man shall be twice put in jeop- 
ardy of his life, so far that no man shall twice be tried for the 
same offence, when one jury has passed upon and declared his 
innocence. It is giving to the prisoner, the benefit not only of 
the prejudices of his jurors, but even of the errors of the judge; 
where would be this protection if the solicitor could say, J find the 
jury are with you and therefore will enter a nolle prosequi and give 
out and try you on a second indictment? It would be, in effect, 
allowing to the solicitor a power which this court denies that 
itself possesses, of subjecting the prisoner to a new trial as often 
as it might be necessary to obtain a verdict of guilty.” 

“‘ But suppose the prisoner had been tried and found guilty, and 
was moving for a new trial on the ground that one of the jury 
believed that, ‘he who sheddeth man’s blood by man shall his 
blood be shed,’ and that this belief caused his conviction, the 
ground would avail him nothing. He would be answered, you 
had your twenty challenges, and if you had cause, you might, 
on cause shown, have challenged every man on the panel. 
You should have objected as they came to the book to be sworn, 
and before they were sworn; your objection, if of any value, is 
now too late. Ought the State to be more favoured than the 
prisoner? Certainly not. If the prisoner had the prejudice of a 
single juryman in his favour, and the State permitted him to be 
sworn, and the jury were charged with the case, it was the pro- 
tection perhaps of error, but certainly a legal protection. The 
prisoner’s life was in jeopardy, and objections to the jury, or any 
of them, could no longer be made. 

“The solicitor having entered a nolle prosequi after the jury 
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were charged, and they being discharged without any lawful 
cause upon which the prisoner’s case can be remanded for trial 
a second time, it follows that he is acquitted.” 

“ The motion for discharge is therefore granted, and the prisoner 
forever acquitted of the said offence.” 

If then these courts have rightly apprehended the law, and they 
are abundantly fortified and sustained in their opinions, it is clear 
that Reynolds, the defendant, must be discharged upon general 
principles, and without the aid of our own statute, and that too 
were he even ten times more guilty than he is And, instead of 
laying down rules for the guidance of courts, I have preferred, on 
this occasion, to rely upon the authority of those sages of the law, 
Haywood and Hall, Tilghman, Taylor and O’Neall, who, living or 
dead, will command attention and confidence. It will not be sus- 
pected or insinuated, that these men were either mad or actuated 
by any sickly sentimentality for human suffering. As faithful and 
vigilant sentinels set to guard the citadel of civil liberty, they have 
esteemed it their duty to sound the alarm whenever the outposts 
of this noble fabric were assailed; and if they have expressed 
themselves warmly, it was not from temper, much less from any 
more ignoble passion, but because they felt deeply. Their bosoms 
kindled with zeal in the same cause which animated their Saxon 
ancestors. They are but consummating the work, giving the 
finishing blow to the struggle for human rights, commenced more 
than six centuries ago, by the sturdy old barons at Runnymede. 
And the issue cannot be doubtful nor much longer delayed, be- 
tween privilege and power, the people and their rulers. And 
when the victory is fully-won, then it will be seen and acknow- 
ledged, that Magna Charta, the Petition of Right, the Habeas Cor- 
pus, the Bill of Rights, and Act of Settlement, are the original 
foundation, basis and embodiment of the liberty of the world. 

And it is an error to suppose that these old statutes are now 
dead and forgotten. Such was not the estimate put upon these 
glorious monuments of the rights of man, by the Sullivans, the 
Adamses, the Duanes, the Jays, the Livingstons, the Randolphs, 
the Henrys, the Harrisons, the Pendletons, the Washingtons, 
the Gadsdens, the Middletons, and Rutledges, of 1774; These 
immortal men who sat in the first congress of that year revered 
those charters as the true and only source of those great princi- 
ples in which all true governments are founded. Their session 
continued from the 5th of September, 1774, to the 26th day of ° 
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by the autograph of their secretary, is prefixed in the title page, 


a medallion, having for its pedestal the Magna Charta of Eng- 
land, on which is raised the column and cap of liberty, supported 
by the twelve colonies assembled by their delegates, declaring 
that hac nitimur, hanc tuemur, “on this we rely,” “this we will 
defe ” $ 

Thirteen years afterwards, in 1787, six of these men were in 
the convention which framed the constitution. They exerted an 
unbounded influence in all the new States of the Union, and it is 
not strange therefore, that the common law should have been — 
made the model of our Federal Compact—the pattern of all our 
early institutions. It was for the protection of the human rights 
guarantied by the common law and these old statutes of Eng 
land, and for their violation, that the war of the Revolutiom was 
undertaken, as the Declaration of Independence shows;, and by 
the ordinance of 1787 they were declared to be the basis of all 
laws, constitutions and governments, which forever thereafter 
shall be framed in the territory north-west of the Ohio. 1 Laws 
U. S. 479. 

It is not then unbecoming the gravity of those who minister at 
the altar in the Temples of Justice, appreciating as they do the 
blessings bequeathed to us by our venerated ancestors, to exhibit 
mote than ordinary earnestness whenever the essential doctrines 
of the common law are threatened. What a vast expenditure of 

“blood and treasure did it cost to secure to us and to posterity, reli- 
gious toleration; “freedom of speech and of the press; the right 
of petition; to keep and bear arms; to be exempt in our persons, 
houses, papers and effects from unreasonable searches and seiz- 
ures; from being twice put in jeopardy of life or limb for the 
same offence; from being deprived of life, liberty or property, 
without due course of law; from having our private property 
taken even for public use, without just compensation ; ‘the enjoy- 
ment of the right to a speedy and public trial, by an impartial 
jury of our neighbours; to be informed of the nature of the accu- 
sations, to be confronted with witnesses, to have compulsory 
process for obtaining our testimony, and to have the assis- 
tance of counsel for our defence. Would that court discharge 
its obligations faithfully or satisfactorily, which would submit to 
see these invaluable privileges violated or infringed ? or even to 
repel with cold indifference any attempt to undermine them 1— 
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Far be it from us to intimate that the Court below intended to 
oppress the prisoner. That Judge is above reproach. His repu- 
tation for probity and patriotism, is cheerfully accorded by the 
whole State ; and sitting as an appellate judge, he would be the 
first to repudiate his own decision if convinced of its error. Con- 
stituted as our courts are, the wonder is, in every generous mind, 
not that so nfany, but that so few of the many thousand adjudica- 
tions made by the circuit judges, should be complained of. The 
general acquiescence and contentment of clients and counsel, re- 
fiect the highest credit and compliment on that bench. 

The first jury then, in 1841, in the language of the common 
law having been charged with this cause, or it being submitted to 
the jury in terms of our Code, and a nolle prosequi having been 
entered by the solicitor on the bill of indictment, without the con- 
sent of the defendant, and the record disclosing no necessity for 
this discharge, we are unanimously of the opinion, that the defen- 
dant could not be put on his trial a second time for the same of- 
fence. And that in all such cases, discharge and acquittal are 
synonymous terms. 

Judgment reversed. 





No. 9.—Narnanret C. Rossins and Georee Fiexp, plaintiffs 
in error, vs. Witt1AM Mowunt, administrator of Jonn W. Brown, 
deceased, Bensamin Cons, James P. Hotmes, and Jonn W. Sut- 
Liv. , defendants in error. 


[1.] A court of equity will not relieve against a judgment at law, unless the defendant 
in the judgment can show he had a good defence of which he was entirely igno- 
ra .t while the suit at law was pending against him; or unless he was prevented 
from availing himself of his defence, by fraud, or accident, or the act of the ad- 
verse party, unmixed with negligence, or fault on his part. 


Bill for discovery, relief, and injunction to stay a judgment and 
execution at law, and demurrer. From Early Superior Court. 
Demurrer heard and overruled. Judge Warren presiding. April 
Term, 1847. , 
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Nathaniel C. Robbins, one of the plaintiffs in error, instituted 
an action at law in said Superior Court, against the defendants in 
error, upon a note fur $1000, payable to the order of John Dill, 
at the Apalachicola office of the Southern Life Insurance and 
Trust Company, and indorsed in blank by Dill to George Field, the 
other plaintiff in error, and by him to said Robbins. At the Oc- 
tober Term 1843 of the Court below, being the trial term of the ac- 
tion, the defendants, by their counsel, confessed judgment to the 
plaintiff, Robbins, for the amount of the principal sum due by said 
note, with interest and costs of suit, reserving the right of appeal ; 
and judgment was regularly entered up and signed by the plain- 
tiff’s counsel. No appeal having been taken by defendants, exe- 
cution was issued, and after the dismissal of a former bill and in- 
junction enjoining the plaintiff, upon demurrer, the present one 
was filed, and the injunction granted and served on the plaintiffs, 

The bill, after reciting the facts of giving the note, the institution 
of the suit thereon against them, and the confession of judgment 
by their counsel, goes on to allege, as was stated in their pleas, 
that the note sued on, was, at maturity, the property of the com- 
pany at whose office it was made payable; that the said Insu- 
rance and Trust Company had become greatly embarrassed, even 
before the maturity of the note, and their bills were at a discount; 
that they soon afterwards entirely failed; that the defendants had 
tendered the bills of said company, which they had on hand at 
the time of said note’s maturity, but which the company refused 
to receive; that the plaintiff in error, Field was President of 
said company, and that on one occasion, while the said action at 
law was pending, Field offered to receive a part of the amount 
due by said note, in the bills of said company, provided they 
would pay the balance in funds equal to specie, at that time; 
which they refused to do. The defendants also plead the bills of 
said company as a set-off, and insisted by their bill that their de- 
fence ought to be allowed. 

They allege, that when they confessed judgment, it was their 
intention to enter an appeal, and file a bill in equity for the pur- 
pose of getting in their defence, &c. That after the confession, 
the defendant Sutlive was.deputed by the other defendants to pro- 
ceed to the clerk’s office at Blakely, to enter the appeal within 
four days from the judgment of the court; that Sutlive accor- 
dingly proceeded to the clerk’s office, called upon the clerk 
with the necessary security, but Holmes, another of the defend- 
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ants at the time of confession of judgment, having paid the costs 
and taken a certificate from the said clerk as a pre-requisite to 
the obtaining of an injunction in said case, and having so in- 
formed the clerk, when the said Sutlive called upon him to 
enter the appeal, the clerk supposed that it was an injunc- 
tion bond which he wished executed, and not being well versed 
in the forms and requisites of such bond, requested the said 
Sutlive to return home and get one of the attorneys to draw 
the bond, and send it down afterwards, stating that that would be 
all sufficient ; and the said Sutlive being ignorant of the necessity 
of entering an appeal in the case, though sent for that purpose, re- 
turned home without entering the same; which was unknown 
to the residue of the complainants until the time for entering the 
said appeal had elapsed. 

The bill was demurred to on the following grounds: 

1st. That said bill and injunction is the same in substance as the 
one which was dismissed upon demurrer, and between the same 
parties, and contains no new equitable matter of defence from that 
contained in said bill, which was returned to the last term of the 
Court, and which was demurred to and dismissed upon argument 
of said demurrer ; and the order of the Court is upon the records of 
said Court dismissing said bill, and ordering the sheriff to raise the 
money on the execution which was attempted to be enjoined by 
said bill. 

2nd. That there is no equity contained in said bill, whereon the 
court of equity can grant relief. 

3d. That the complainants had a full and adequate remedy at 
common law. 

4th. That there was a confession of judgment in the action at 
common law by the complainants’ counsel, and judgment entered 
and execution issued thereon, which is attempted to be enjoined 
by said bill, and that there was no appeal from said confession of 
judgment; and that complainants failed or neglected to avail 
themselves of their defence at common law; a court of equity can- 
not and will not now set aside a solemn and formal judgment of a 
court of competent jurisdiction, except for fraud, accident, or mis- 
take, which is not pretended, or attempted to be charged, in said 
complainants’ bill. 

5th. That a court of equity will not intercept or enjoin a man- 
date of a court of common law, when there is a common law rem- 








AMERICUS, JULY TERM, 1847. 77 
Robbins and another vs. Mount, adm’r. and others. 








edy ; nor compel the plaintiff to receive any other money in pay- 
ment of a fieri_facias but constitutional currency. 

Whereupon, after argument of counsel, the Court below over- 
ruled the demurrer and sustained the bill. To which decision of 
the Court the counsel for the plaintiffs in error excepted. 


Joun Scutey for the plaintiffs in error, ex parte ; no counsel ap- 
pearing for the defendants. 


The points to be made in the above stated case are, that the 
Court below erred in overruling the following gronnds of demurrer 
in said case, to wit: 

1st. That it is the same bill and injunction in substance, and be- 
tween the same parties, and contains no new equitable matter, from 
that contained in a bill which was returned to the last term of the 
said Court, and which was demurred to and dismissed, upon argu- 
ment of said demurrer ; and the order of the Court is upon the re- 
cords of said court dismissing said bill, and ordering the sheriff to 
raise the money upon the execution which was attempted to be en- 
joined by said bill ; 

2nd. That there is no equity contained in said bill whereupon 
a court of equity can grant relief; 

3d. That the complainants had a full and adequate remedy at 
common law; 

4th. That there was a confession of judgment in the action at 
common law, by the complainants’ counsel, and judgment entered 
thereupon and execution issued, which is attempted to be enjoin- 
ed by said bill, and that there was no appeal from said confession 
of judgment ; and that complainants failed or neglected to avail 
themselves of their defences ifthey had any, at common law; and 
a court of equity cannot and will not now, set aside a solemn and 
formal judgment of a court of competent jurisdiction, except for 
fraud, accident or mistake, which is not pretended, or attempted to 
be charged, in said complainants’ bill ; 

5th. That a court of equity will not intercept nor enjoin a man- 
date of a court of common law, when there is a common law rem- 
edy ; nor compel the plaintiff to receive any other money in pay- 
ment of a fiert facias but constitutional currency. 

To support the above points the plaintiffs’ counsel in error rely 
upon the following authorities, to wit; The Statutes of the State of 
Georgia of 1811 and 1842; King vs. Wilson, 2 Campbell 5; Ball 
vs. Allen, 15 Mass. R, 433; 25 Wend. R. 411; 15 td. 640; 5 ed. 








| 
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494; 1 Kelly R. 306; 2 id.134; 1 Murphy R. 10; 1 Story Eq.117 to 
120, 159, 160, 161; 4 John. Ch. R.569; Foster & others vs. T. M. 
Wood, 6 John. Ch. R.87; Lansing vs. Eddy, 1 John. Ch. R. 49, 51, 
320; 3 John. Ch. R, 351 to 357; 1 id. 543, 91, 99. 











By the Court—W arner, J. delivering the opinion. 


This was a bill filed by the defendants in error, to be relieved 
against a judgment at law obtained against them by one of the 
plaintiffs in error, Nathaniel C. Robbins. 

There was a demurrer to the bill, in the Court below, for want 
of equity, which demurrer was overruled by the Court ; whereupon 
the plaintiffs in error excepted, and now assign the same for error 
here. 

Have the complainants by their bill made such a case as will 
entitle them to be relieved against the judgment at law, according 
to the rule established by this court, Bostwick vs. Perkins, et al.; 
1 Kelly R. 130; and in Stroup vs. Sullivan & Black; 2 Kelly R. 
279% Wethink not. In both these cases we distinctly recog- 
nised the doctrine, that when a judgment has been rendered 
against a party by a court of competent jurisdiction, it fixes his 
liability to pay it, unless he can show that he had a good defence at 
law, of which he was entirely ignorant while the suit at law was 
pending against him, or unless he was prevented from availing 
himself of his defence, by fraud, or accident, or the act of the ad- 
verse party, unmixed with negligence or fault on his part; that he is 
bound to full diligence ; that his neglect in one court will not be 
allowed to give him a right in that court, or another; that when- 
ever a suit is instituted against a party, it is his duty promptly to 
defend it, if he has any defence to make, at the proper time, and in 
the proper manner ; and, if he fails to do so, and judgment is ren- 
dered against him in consequence of his negligence, a court of equity 
has no power to relieve him. 

What is the defence of the defendants to the judgment at law ? 
They desire to plead as a set-off to the plaintiff’s demand, the bills 
of the Southern Life Insurance and Trust Company. What is 
the ground of their application to a court of equity to enable 
them to make this defence, as stated in their bill of complaint ? 
Why that they confessed judgment on the first trial for the full 
amount of the plaintiff’s demands, reserving the right of appeal; 
that after the confession of judgment, Sutlive, one of the defendants, 
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was deputed by the others, within the four days allowed for entering 
the appeal, to enter the same in the clerk's office. When Sutlive 
called on the clerk to enter the appeal, the clerk supposed it was an 
injunction bond which he wished executed, and not being well 
versed in the forms and requisites of such bond, requested the 4 
said Sutlive to return home and get one of the attorneys to draw — a 
the bond and send it down, afterwards stating, that would be* all 
sufficient; and the said Sutlive being ignorant of the necessity'of 
entering an appeal in the case, though sent for that purpose, returned & 
home without entering the same, which was unknown to the other — a 
defendants until the time for entering the appeal had expired. . 
The allegation amounts to this, stript of all the drapery thrown 

around it by the draughtsman of the bill, that the other defendants 

intrusted Sutlive, their co-defendant, to enter the appeal, and he a 
being ignorant of the necessity of entering an appeal in the case, “a 
though sent for that purpose, failed, and neglected to do so. Whose 
fault was it that the appeal was not entered? Can it be said that the 
failure to enter an appeal was unmixed with negligence or fault on 
_ the part of the defendants to the judgment at law? We appre- 
hend not, and therefore the judgment of the Court below must be 
prin 4 


Judgment reversed. 


































No. 10.—Jonn Dit and James BucHannon ond others, plaintiffs 
in error, vs. GABRIEL Jones, defendant in error. ,’ 
















{1.] A declaration, with the common counts for money had and received, and for 
money paid, laid out and expended, without specification by bill of particulars 
or otherwise on what account specially it was received or paid out, is defective ; 
but it is such a defect as is amendable ; and being cured by a verdict, is not good 

in arrest. 
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Motion in arrest of Judgment. Before Judge Wanarn. In 
Early Superior Court. April Term, 1847. 









This was an action of assumpsit brought by the defendant in 
error, against Dill and Buchannon, two of the plaintiffs in error, 
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having two counts, one of which was fur money had and _ receiv- 
ed, and the other for money laid out and expended, without any 
bill of particulars being attached to the declaration. 

At the April Term, 1845, of Early Superior Court, said. case 
was tried on the appeal, and a verdict and judgment rendered 
in favour of Jones for $1008 principal, and $127 interest with 
costs, against said Dill and Buchannon and their sécurities on the 
appeal. 

Afterwards, at April Term, 1847, of the Court below, Judge 
Warren presiding, the counsel for the plaintiffs in error moved 
an arrest of the judgment, alleging that the declaration in said 
case, contained no ‘sufficient cause of action therein set forth to 
authorize a judgment to be rendered thereon; the same contain- 
ing two counts, the one.charging the defendants, Dill and Buch- 
annon, fur money had and received to the use of the plaintiff, the 
other charging for so much money before that time laid out and 
expended, to and for the use of said Dill and Buchannon; without 
setting forth any bill of particulars from whom the money was 
had and received, or to whom the same was laid out and expend- 
ed, or in any manner plainly and fully ectting forth the = 
said cause of action. 

The motion was argued and overruled by the Court below, the 
Court refusing to arrest the judgment. To which decision the 
counsel for the plaintiffs in error excepted. 


Jones and Carituers for the plaintiffs in error, cited, Judiciary 
Act of 1799; Johnson vs. Ballingall, 1 Kelly 68; Bethune vs. Bon- 
ner, 2 Kelly 169. 


Bower for the- defendant in error. 


By the Court-—Niszer, J. delivering the opinion. 


This was a motion to set aside a verdict and judgment, on the 
ground that the plaintiff had not set forth a sufficient cause of 
action. The writ contained the common counts for money had 
and received, and for money paid, laid out and expended; without 
specifying by bill of particulars or otherwise, wherein"the money 
was had and received, or on what account it was paid, laid out 


and expended. 
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In Murphy vs. Lawrence, 2 Kelly, 258; we lay down [1.] 
this fundamental law of pleading, to-wit: “The facts must be so 
plainly, fully and distinctly set forth, as to inform the oppo- 
site party of the grounds of the plaintiff’s action, to enable the 
jury to find an intelligible and complete verdict, and to enable the 
court to declare distinctly the law of the case.” This rule was 
declared with reference both to our statute, and the common law. 
We can not find a better, upon principle, or by reference to au- 
thority, and are unwilling to modify it. 1 Chitty Pleadings, 
215, 216; Cowp. 682; 6 East. 422; 1 Kelly, 70; 2 id. 258. 

According to this rule, this writ is defective, it does not with 
sufficient distinctness, clearness, and fulness, set forth the plaintiff’s 
cause of action. : . 

In Murphy vs. Lawrence, we have established this further rule 
of pleading, to wit: “ Where the declaration shows a title or cause 
of action defectively set forth, the deficiency is not good in arrest of 
the judgment, but will be cured by a verdict.” 2 Kelly, 260, 261. 
Such a declaration is therefore amendable. In this writ, the counts 
show a cause of action, but defectively set forth. Money had and 
received to the plaintiff’s use, or paid, laid out and expended for the 
use of the defendant, is a good cause of action; but the setting 
forth is defective in the particulars complained of. If the cause of: 
action be defective, then it is not amendable, and it is good 
ground to arrest the judgment. 1 Chitty Plead.319; 1 East. 209, 
210; 2 Saund. 352, note 3; 2 Burrow 900; Doug. 687, note g &h; 
1 Saund. 228, 6: 16 Pick. 128; 6 Id. 409; 5 Mass. 306; 7 id. 
169; 10 id. 316. 

A further rule established by this Court is, that all amendable 
defects are cured by verdict. Bondvs. the Central Bank, 2 Kelly, 
100; Goodlow vs. Potts, Cooke R. 399; 3 Cowen R. 662; 
3 Fairf. 44. 

The plaintiff in error was too late with his motion to arrest the 
judgment. I am glad that in this case we are enabled—stare 

Let the judgment below be affirmed. 
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No. 11—Samvuez Jounson, plaintiff in error, vs. Cuartes F. 
Bemis, defendant in error. 


Upon error from Early Superior Court. 


Diminution of the record suggested on behalf of the defendant 
in error, and the case consequently continued. 

The following is the proceeding had under the suggestion as 
taken from the minutes of the Supreme Court : 


“ Samven Jounson, plaintiff in error, vs. Cuartes F. Bemis, 
defendant fh error. From Early Superior Court. 


“Tt appearing to the Court that the transcript of the record in 
the above stated case is not complete, and that objections have 
been made under oath by the counsel of defendant ; 

“Tt is ordered that a certiorari do issue, directed to the clerk 
of the Superior Court of Early County, requiring him to certify 
and send up a complete transcript of the entire record in the 
above case, to the next January Term of this Court, to be held at 
Talbotton, on the fourth Monday in January next; and that this 
cause stand continued until that time.” 


Srvrais, for plaintiff in error. 


Jones & Carrruers, for defendant in error. 





No. 12.—Bryan Suerrierp and others, plaintiffs in error, vs. 
Jesse Couuiér, defendant in error. 


{1] A. and B. were joint tenants of a lot of land. No partition had been made be- 
tween them. It was understood, however, that A should have the east and B 
the west end of the tract. B agreed that A might erect a mill on his, A’s half, 
and cut as much timber off the west half, and overflow as much ef the land, as 
might be necessary for that purpose. Afterwards B sold to C, the latter having 
agreed expressly with A, to abide by these stipulations, which B exacted of him 











AMERICUS, JULY TERM, 1847. 83 
Sheffield and others vs. Collier. 















before he could consent to sell. After the dam was partly constructed, and tim- ¥ 
bers collected for the building the mill, C sold te D, who shortly thereafter noti- Er. 
fied A to discontinue the work ; and upon his refusal brought his action of tres- J 
pass, for the overflowing of his land by the back-water. He/d, that under the e 
circumstances the action could_not be maintained, and that the original parol 
agreement could not be revoked, after it had been executed at the defendant’s ex- 
pense. 











Trespass for overflowing plaintiff’s land. Tried before Judge “a 
Warren. In Early Superior Court. April Term, 1847. 4 





For the facts of the case, and the questions made and decided 
below, see the opinion delivered by the Supreme Court. 

Taytor, Scutey, and De Grarrenrew for the plaintiffs in 
error. i ‘ 

Mr. Taylor submitted the following brief of points and author- : 
ities : va 

Without the consent of the adjoining proprietors, one cannot . 
divert the quantity of water below, nor throw back upon those 
above, without a grant or an uninterrupted. possession of twenty 
years. 3 Kent Com. 353; 2 John. Ch. R. 162. 

The right to overflow the lands of another, is an incorporeal 
hereditament, and must exist by grant or prescription. Taylor q 
vs. Hampton. 4 M’Cord R. 98; 1 Crabb Law of Real Prop. 251, 
254, 264, 300, 301. 

Every proprietor of land through which a water course runs, is 
entitled to the use of it, provided his own use be not inconsistent 
with the use of another, either above or below. Nor can the pro- 
prietor below, throw back water upon. him above, without his 
license or consent, Omelvany vs. Jaggers,2 Hill, S. C. R. 634; 
ib. 387, 

To throw back water upon another’s land, is an easement, 
which can be created only by grant or prescription. 1 Crabb, 
300; 2 Black. Com. 121; Angell on Water Courses, 57, 58; 
Hewlins vs. Shippam,11 Eng. Com. 207; 3 Kent, 321, 322, 353; 
4 East.107; Gilbert Evi. 112. ; 

The right to overflow the lands of another is such an interest 
in lands as must be created by writing, under the first section 
Statute of Frauds. Thompson vs. Gregory. 4 John. R. 81; upon the 


fourth ground. » 

























Towns, Reese, & Sutuivan & Moore for the defendant in error. 
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By the Court.—Lumpxin, J. delivering the opinion. 


This was an action of trespass tried before my brother Warren, 
at the last April Term, 1847, of the Superior Court of Early 
County. 

Benjamin Collier, and his brother, Jesse Collier, the defendant, 
had been joint tenants of the land upon which the trespass was 
alleged to have been committed. In September, 1843, Benjamin 
Collier sold and conveyed by deed his interest in the premises te 
one William Tuten, at the same time informing the purchaser 
that he had agreed with his brother that he might erect a mill on 
the land, and requiring of Tuten to see his brother and get his 
consent to the sale. This was done—Tuten had an interview with 
Jesse Collier, who agreed that Benjamin might dispose of the 
west half of the lot of land, upon condition that he should be per- 
mitted to cut as much timber off of the said west-half as should be 
necessary to build the mill, and to overflow as much land by back- 
water, as should be required for the mill. Tuten expressed himself 
satisfied with these terms, and the contract was accordingly con- 
summated. In January, 1844, Tuten sold to the plaintiff, Bryan 
Sheffield, and told him of the privileges extended to Jesse Collier, 
but represented to Sheffield, that they were to continue only while 
he, Tuten, owned the land. Sheffield inquired if this license was 
inserted in the deed, and, being answered in the negative, he said, 
that he cared nothing about it. He requested Tuten to say nothing 
about this trade. Collier had commenced constructing his dam and 
collecting the timber for the mill, when the last contract was made. 
It was proved that Sheffield must have known that Collier was 
erecting the mill, inasmuch as he owned a mill himself two or 
three miles below, upon the same stream, the road to which, 
from his residence, passed within one or two hundred yards of 
Collier’s mill. Sheffield notified Collier, after he bought, not to 
overfiow his land. There are some ten or fifteen acres of Sheffield’s 
land covered by back-water, worth two or three dollars per acre. 
There is also a shoal or seat for machinery, very much injured by 
this back-water, and consequently the value of the entire tract 
is greatly lessened. 

The Court charged the jury, that the parél license under 
which Jesse Collier acted, was sufficient to protect him from the 


‘ 
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trespass, and on this direction they found a verdict for the defend- 
ant. Whereupon counsel for Sheffield excepted for misdirection. 

This is a new question in our Courts, and I regret sincerely [1.] 
that, before writing out this opinion, I have not been able to pro- 
cure Messrs. Gale and Whatley’s very learned treatise on the Law 
of Easements, and Brooke’s Abridged Licenses, where the doc- 
trine involved is ably and fully discussed, as I infer from the late 
case of Wood vs. Leadbitter, 13 Meeson & Welsby. 

The general rule, no doubt, as now settled is, that easements, 
like all other incorporeal hereditaments, must be by deed. And it 
is laid down in Shepherd’s Touchstone, p. 231, and the same prin- 
ciple is supported by the‘reported cases, that a license, or liberty, 
cannot be created or annexed to an estate of inheritance, except 
under seal. 4 M. § S. 565. 

The rule that a parol license is revocable, admits of exceptions 
upon different grounds ; and one is, where the license has been 
executed, in distinction from cases where it is executory only. 
In Winter vs. Brockwell, 8 East. Rep. 308, there was a parol 
license to put a sky-light over the defendant’s area, (which im- 
peded the light and air from coming to the plaintiff’s dwelling, 
through a window,) and Lord Ellenborough, C. J., said, “ that it 
was unreasonable that, after a party had been led to incur ex- 
pense, in consequence of having obtained a license from another 
to do an act, and that the license had been acted upon, that the 
other should be permitted to recal his license and treat the first 
as a trespasser for having done that very act.” That the point was 
new to him when it occurred at the trial, but that he had since 
looked into the books and found himself justified in taking the dis- 
tinction between a license which is executed and which is not / 
countermandable, and one which is only ezecutory. 

In Liggins vs. Inge and another, 7 Bingham, 682, plaintiff's 
father, by oral license, permitted defendants to lower the bank of 
a river and make a weir above plaintiff’s mill, whereby less water 
than before flowed to plaintiff’s mill: he/d, that plaintiff. could not 
sue defendants for continuing the weir, on the ground that it had 
been executed. And Tindal, C. J., in delivering the opinion of 
the court, says—‘ Suppose A authorises B, by express license, 
to build a house on B’s own land, close adjoining to some of the 
windows of A’s house, so as to intercept part of the light; could 
he afterwards compel B to pull the house down again, simply by 
giving notice that he countermanded the license? Still further, 
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this is not a license to do acts which consist in repetition, as to 
walk in a park, to use a carriage-way, to fish in the waters of 
another, or the like; which license, if countermanded, the party 
is but in the same situation he was before it was granted, *But 
this is a license to construct a work which is attended with ex- 
pense to the party using the license; so that, after the same is 
countermanded, the party to whom it was granted may sustain a 
heavy loss. It isa license to do something which in its own nature 
seems intended to be permanent and continuing. And it was the 
fault of the party himself, if he meant to reserve the power of 
revoking such a license after it was carried into effect, that he did 
not expressly reserve that right, when he granted the license, or 
limit it as to duration. Indeed the person who authorizes the 
weir to be erected, becomes in some sense a party to the actual 
erection of it, and cannot afterwards complain of the result of an 
act which he himself contributed to effect.” 

There are four other English cases usually cited in support of 
the principle that parol licenses, under circumstances like the 
present, are irrevocable, viz: Webb vs. Paternoster, reported in 
five different books, namely, Palmer 71; Roll. 143, 152; Noy, 98; 
Popham, 157; Godbolt, 282: Wood vs. Lake, Sayer,3; Taylor 
vs. Waters, 7 Taunt. 374; Wood vs. Manly, 11 Adol. § Ellis, 34; 
Perry & Davison, 5. But, as some of these have been overruled or 
doubted, and the points they decide are not exactly in accordance 
with the case before us, I shall content myself merely with this 
reference to them. I am not aware that the law of the two 
authorities to which I have referred, and on which our judg- 
ment very much rests, has ever been questioned. 

In the late and leading case of Wood vs. Leadbitter, 13 Mees. & 
Wels. 838, where the whole subject is most learnedly and fully 
discussed, and where the court goes very far in opposition to these 
parol licenses, Winter vs. Brockwell and Liggins vs. Inge, are 
not denied to be law. Baron Alderson forbears to advert to them, 
“ or other.cases ranging themselves in the same category, as they 
were decided on grounds inapplicable to the case then before him, 
and were in fact admitted not to bear upon it.” And the first of 
these cases, to wit, WVinter vs. Brockwell, is adverted to with apparent 
approval by Parke, Baron, in the opinion which he delivered in 
Wallis vs. Harrison and others, 4 Mees. & Wels. 538. He re- 
marks—“ We are not called upon in this case, to consider whether 
a license to create or make a rail-road, granted by a former owner 
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of the soil, is countermandable after expense has been incurred 
by the license, which was the question in Winter vs. Brockwell ; 
for it is not alleged that there has been any expense incurred in 
consequence of this license, and therefore it remains executory.” 

Now if these two decisions contain the true distinction, (and — 
their authority has never been impeached,) then the present action 
was clearly not maintainable ; for the facts are much stronger for 
Collier than either of these defendants. In the main; however, 
the circumstances are very similar. 

The same doctrine is asserted in the American cases, namely, 
that where acts have been done by one party, upon the faith of 
a license given by another, the latter will be estopped from revok- 
ing it to the injury of the former, and this even if the exercise of 
the right given by the license, is of a nature to amount to the 
enjoyment of an easement or other incorporeal hereditament. 

In Le Fevre vs. Le Fevre and others, 4 Serg. & Rawl, 241, the 
Supreme Court of Pennsylvania admitted parol evidence to prove 
that, after the execution of a deed conveying a right to a water- 
course through the granted land by courses and distances, a 
verbal agreement was entered into between the parties, for their 
mutual accommodation, altering the route of the water-course, 
upon the ground that the agreement had been carried into effect, 
Judge Duncan said, that it was such an executed contract, as that 
on that ground chancery would restrain the defendant from 
disturbing the right: and he refers to a case, in 2 Eg. Abr. 522, 
to establish what he considers a very plain principle of equity 
and justice. A diverted a water-course, which put B to great 
expense in laying of soughs, &c., and the diversion being a nui- 
sance to B, he brought his action, and an injunction was decreed 
against him from proceeding, on a bill filed for that purpose; it 
being in testimony that B saw the work when it was carrying on, 
and connived at it, without showing the least disagreement, but 
rather the contrary. 

Judge Duncan also cited the case of Short vs. Taylor, in Lord 
Somers’ time, which was thus: Short built a fine house; Taylor 
begay to build another, but laid part of his foundation on Short’s 
land ; Short seeing this, did not forbid him, but, on the contrary, 
very much encouraged it, and, when the house was built, he 
brought an action, and Lord Somers granted an injunction, and 
said, it was but just and reasonable; for, being a nuisance, every 
continuance is a fresh nuisance, and so he would be perpetually | 
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liable to actions, which would be hard when he was encouraged 
by the party himself. 

The Judge concludes with this observation: “ A parol license 
may be revoked, but if 2t has been acted upon, and the party put to 
expense, tt cannot be recalled and the party made a wrong-doer.” 

The case of Rerick vs. Kern, 14 Serg. & Rawl, 267; was this; 
some years before the institution of the suit, Henry Kern, the 
plaintiff below, being about to erect a saw mill on a stream, which 
was designated by the witnesses as the right hand stream, a better 
seat for the mill was found by his mill-wright on what was term- 
ed the left hand stream. Kern thereupon applied to Rerick for 
permission to turn the water into the left hand stream, which was 
granted. In consequence of this permission, he built the saw mill 
on the left hand stream. Without the aid of the: right hand 
stream the water of the left hand stream would have been wholly 
insufficient, but the right hand stream alone, would have served the 
purposes of the mill, three or four months during the year. By a 
union of the two streams the mill was rendered about a third more 
valuable than it would have been with the right hand stream 
alone. No deed was executed, nor was any consideratiun given, 
but Kern in consequence of the pefmission given by Rerick, built 
a very good mill, which did a great deal of business, and which he 
would not have built on the left hand stream if the permission had 
not been given. Rerick diverted the water course, in consequence 
of which Kern lost the benefit of his mill ; whereupon he brought 
a special action on the case, for damages; and the court held, if 
a parol license be given without consideration, to use the water of 
a stream for a saw mill, in consequence of which the grantee goes 
to the expense of erecting a mill, the license canuot be revoked 
at the pleasure of the grantor; and if he divert the water to the 
- injury of the grantee, the latter may maintain an action against 
him. 

Gibson, Justice, says “ The defence in this case is put on the 
ground that a mere license is revocable, under all circumstances 
and at any time. But a license may become an agreement upon 
valuable consideration ; as where the enjoyment of it must peces- 
sarily be preceded by the expenditure of money ; and when the 
grantee has made improvements or invested capital in conse- 
quence of it, he has become a purchaser for a valuable considera- 
tion. Such a grant is a direct encouragement to expend money, 
and it would be against all conscience to annul it, as soon as the 
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benefit expected from the expenditure is beginning to be per- 
ceived.” 

The court take still higher ground and maintain that, in all such 
cases, equity would decree a specific performance of the agree- 
ment. It is asked “ why should not this be done? That a party 
should be let off from his contract on payment of a compensa- 
tion in damages, is consistent with no system of morals but the 
common law, which was in this respect originally determined by 
political considerations, the policy of its military tenures re- 
quiring that the services to be rendered by the tenant to his feudal 
superior, should not be prevented by want of personal indepen- 
dence. Hence the judgment of a court of law operates on the 
right of a party, and the decree of a court of equity on the per- 
son. But the reason of this distinction has long ceased, and equity 
will execute every agreement for the breach of which damages 
may be recovered, where an action for damages would be an 
inadequate remedy. How very inadequate it would be in a case 
like this, is perceived, by considering that a license which has been 
followed by the expenditure of ten thousand dollars, as a neces- 
sary qualification to the enjoyment of it, may be revoked by an 
obstinate man who is not worth as many cents.” 

It is usually conceded that the license may be revoked, if that 
which has been erected under it has been destroyed. But the 
court in this case held “that the license would survive the erec- 
tion itself, if it should be destroyed or fall into a state of dilapi- 
dation ; that having had in view an unlimited enjoyment of the 
privilege, the grantee has purchased by the expenditure of money 
a right indefinite in point of duration, which cannot be forfeited 
by non-user, unless for a period sufficient to raise the presump- 
tion of a release. The right to rebuild in case of destruction 
or dilapidation, and to continue the business on its original foot- 
ing, may have been in view as necessary to his safety, and may. 
have been an inducement to the particular investment in the first 
instance. The cost of rebuilding a furnace for instance, would 
be trivial when weighed with the loss that would be caused by 
breaking up the business and turning the capital into other 
channels; and therefore a license to use water for a furnace 
would endure for ever. But it is otherwise where the object to 
be accomplished is temporary. Such usually is the object to be 
accomplished by a saw mill—the permanency of which is depen- 
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dant on a variety of circumstances, such as an abundance of 
timber, on the failure of which the business is necessarily at an 
end; but till then it constitutes a right, for the violation of which 
redress may be had by action. Wath this qualification it may 
safely be affirmed, that expending money or labour im consequence of 
a license to divert a water course or use a water power in a particu- 
lar way, has the effect of turning such license into an agreement that 
will be executed in equity.” 

The doctrine here laid down is fully sustained by Ricker vs. 
Kelly, 1 Greenleaf R.117; Ameriscoggin Bridge vs. Bragg, 11 
New Hampshire R. 102; Dorrance vs. Simons, 2 Root R. 208 ; 
and numerous other State authorities, which to avoid the imputa- 
tion of pedantry, I shall forbear citing. 

We are then unable to discover any error in the opinion of the 
Court, upon the points that were submitted to the jury, and have 
come to the conclusion, that the direction given upon the law was 
correct, and that if Sheffield sustained an injury, still no action 
can be maintained for the damage. 

Judgment affirmed. 





No. 13.—Wiey Law and James Parker, his security on appeal, 
plaintiffs in error, vs. Hawkins H. Nunn, defendant in error. 


{1.] When money is voluntarily paid by a Tax Collector toa County Treasurer, by 
mistake, and which was not intended to be received by the latter as belonging to 
the county, an action lies by the former to recover it back, especially when it does 
not appear the money has ever beem paid over to the county. 

[2.] In actions against agents, for money voluntarily paid by mistake in fact, the true 
distinction is, where the agent has paid the money over to his principal in good 
faith he is not personally liable ; but when he has not paid the money over, or 
before such payment he has notice of the mistake, and is required not to pay it, 
then he is personailly responsible, although payment to his principal may have 
been made. 


Assumpsit for money had and received. From Sumter Superior 
Court. Tried before Judge Warren. May Term, 1847. 


The plaintiff in error, Wiley Law, brought this suit against 
Hawkins H. Nunn the defendant in-error, alleging in his declar- 
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ation that the defendant Nunn, was indebted to him in the sum of 
two hundred dollars for so much money had and received to 
plaintiff’s use. 

In plaintiff’s bill of particulars attached to the declaration, it 
appeared, that the two hundred dollars was paid to the defendant 
as County Treasurer by the plaintiff as Tax Collector, by mis- 
take ; that is to say, the plaintiff as tax collector for the county of 
Sumter for the year 1843, paid over to the defendant as county 
treasurer, two hundred dollars more (through mistake,) than was 
due said county, for that year; and which sum of two hundred 
dollars was not intended to be received as belonging to said 
county. 

To the declaration containing the foregoing statement of facts, 
the defendant demurred, and the Court below sustained the de- 
murrer and nonsuited the plaintiff; to which decision of the 
Court below the plaintiff excepted. 






















E. R. Brown for the plaintiff in error, cited the following au- 
thorities: Cary vs. Curtis, 3 How. 255; 1 Salk. 22; 2 Black. R. 
825; 2 Lord R. 1217; Smith vs. Seaton, Minor R. (Ala.) 75; 
Utica Bank vs. Van Gieson, et al. 18 John. 485; Greenway vs. 
Hurd, 4 T. R. 553; Com. on Con. 280; Story on Agency, 303; 
7 John. 182; Fry vs. Lockwood, 4 Cowen, 454; Ripley vs. Gilston, 
9 John. 202; Young vs. Poland, 21 Eng. C. L.215; Morgan vs. 
Palmer, 9 id. 232; Hawkins vs. Hewlett; 1 id. 5; Clinton ve. B 
Strong, 9 John. 370; 1 Sel. N. P.72; Elliott vs. Swartwout, 10 74 
Peters, 137. 4 







chee 
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Dup.ey and Crawrorp for the defendant in error, 


By the Court—W axrner, J. delivering the opinion. 









The plaintiff in error alleges in his declaration, that the defen- 
q dant is indebted to him in the sum of two hundred dollars, besides 
f interest. a 

In his bill of particulars attached to the declaration, it appears, j 
that the two hundred dollars were paid to the defendant as county 
treasurer, by the plaintiff as tax collector, by mistake; that is to 
say, the plaintiff as tax collector for the County of Sumter, for 
the year 1843, paid over to the defendant as county treasurer, 
two hundred dollars more (through mistake,) than was due said 
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county for that year; and which sum of two hundred dollars, 
‘was not intended to be received as belonging to said county. 

To the declaration containing the foregoing statement of facts, 
the defendant demurred, and the Court below sustained the de- 
murrer and nonsuited the plaintiff, to which decision of the 
Court, the plaintiff excepted, and now assigns the same for error 
in this Court. 

[1.] The action was brought to recover from the defendant 
two hundred dollars, paid to him by the plaintiff, through mistake. 

The argument for the defendant is, that inasmuch as it appears 
from the bill of particulars, that the plaintiff paid the money as 
tax collector, to the defendant as county treasurer, the law pre- 
sumes he has paid it over to the county, whose officer he is. 

The answer to this objection is, that the defendant, as county 
treasurer, was not legally bound to pay over to the county any 
more money received by him from the tax collector, than was /e- 
gally due the county. The tax collector was chargeable with the 
amount of the taxes assessed by the receiver of tax returns, less 
the amount of his insolvent list. The county treasurer was enti- 
tled to receive from the collector the share to which the county 
was entitled under the law, and no more. The county treasurer 
was bound to pay over to the county the amount actually due to the 
county by the collector, in his hands, and no more. The declar- 
ation however alleges, that the defendant received, “by mistake 
in fact, $200 more than what was due said county of Sumter, 
for the year 1843, for taxes; and which sum of $200 never was 
intended to be received as belonging to said county.’ If he did re- 
ceive $200 more than was due the county for taxes, for the year 
1843, (which the demurrer admits,) and which was never intend- 
ed to be received as belonging to the county, the law does not 
presume he has paid it over to the county, but has appropriated 
it to his individual use. The presumption of law is, that all the 
money which was legally due the county from the tax collector, 
and which was paid to the county treasurer, has been paid over 
by him to the county, for the reason, it was his duty as such pub- 
lic officer, so to pay it over. 

But does the law presume that the two hundred dollars paid to 
him by mistake as such public officer, more than was actually due 
the county for taxes, and which was not intended to be received as 
belonging to said county, has been paid by him over to the county 7 
We think not ; for the reason that the county had no legal right to 
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receive it, nor did the law impose any duty on him to pay it to 
the county. 

The record does not disclose the fact that the defendant ever 
did pay the two hundred dollars to the county; and here is the 
error of the Court below, in assuming, that he had so paid it. If 
the defendant has paid over the money to the county, he can 
plead and prove that fact ; itis a matter of defence for him; the law 
does not presume that he has so paid it, upon the statement made by 
this record. Admitting that the defendant was acting as the agent 
of the county, and did receive the two hundred dollars as such 
agent, yet, on the statement of facts here presented, the plaintiff 
is entitled to his action against him, for it does not appear that he 
has ever paid the money over to his principal. 

In such cases, the true distinction is, when the money has [ 2. ] 
been paid voluntarily, and by mistake, to the agent, and he has 
paid tt over to his principal in good faith, the agent is not liable; 
but if he has not paid the money over to his principal, or before 
he did pay it over he had notice of the mistake, and was required 
not to pay it, then the agent is personally liable. Buller vs. 
Harrison, 2 Cowper R. 568; Cox vs. Prentice, 3 Maule & Selwyn, 
348; Elliott vs. Swartwout,10 Peters R. 137. 

There is another class of cases however, where the money has 
been paid to the agent, and by him paid over to the principal, in 
which the agent will be held liable ; but these cases go upon the 
principle, that the payment was not voluntarily made—that it was 
illegally demanded. Snowden vs. Davis, 1 Taunton R.358; Rip- 
ley vs. Gelston, 9 John. R. 201; Clinton vs. Strong, 9 John. R. 
369. 

The defendant in this case has received two hundred dollars by 
mistake, of the plaintiff’s money, and which was not intended to 
be received by him as belonging to the county of Sumter; and 
it not appearing that he has ever paid any part thereof over to the 
county, we are of the opinion that the Court below erred in its judg- 
ment in sustaining the demurrer to the plaintiff’s declaration. — 
Let the judgment of the Court below be reversed, and the case 
reinstated. 

Judgment below reversed. 
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No. 14.—Duptey Sneep and Isaac P. Cock, plaintiffs in error, 
vs. James Wiaains and Wixey E. Jones, defendants in error. 


[1.] In a contract to pay money, in which it is expressly stipulated that the instal- 
ments shall be paid at specified times, and that if any one instalment is not 
promptly met, the whole sum shall be due and payable, ¢ime is of the essence 
of the contract, and, if the party agreeing to pay fails to do so, he is not entitled 
to relief in equity. 


In Equity. Bill and Answer, and motion to dissolve injunction. 
In Lee Superior Court. May Term, 1847. Before Judge 
Warren. 


The bill charged, that the defendant Jones, had obtained two 
several judgments at common law against the complainants, 
founded on joint and several notes, given by the complainants 
to Wiggins the other defendant in the bill. That complainants 
were about to appeal from said judgments to a special jury, 
when said Jones agreed in writing that if complainants would not 
appeal, he would give time on the judgments on the following 
terms, to wit; $500 to be paid on said judgments on the 5th day of 
November, 1845, one-third of balance remaining due on the Ist 
January, 1847, one-half of remainder on ist January, 1848, and the 
remaining balance on the lst January, 1849, provided no other 
Ji. fa. should levy ; and provided further, that if any of the instal- 
ments should not be paid at the times specified, then the said 
Jones should proceed with his f. fas. The $500 instalment was 
paid at the time stipulated, but the instalment to be paid 1st Jan- 
uary, 1847, was not paid until the 11th of February, 1847, and 
then was not paid to Jones, but to the clerk of the court. The 
bill charged that Wiggins (whom the bill alleged to be the true 
owner of the notes, and called upon to discover that fact,) had 
received the money so paid to the clerk, and had, in a conversa- 
tion with one of the complainants, recognised said payment as a 
substantial compliance with the terms of the agreement giving 
time, and had further promised to take no advantage of the failure 
to pay at the time specified. 

The bill charged that Jones had ordered the f. fas. to proceed, 
and that they were levied. The bill further charged, that the 
complainants had a good defence to the notes (for which see 
opinion of Supreme Court) on which the judgment was founded, 
which they could have shown had they appealed; and they 
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closed with.a prayer that the fi. fas. might be enjoined, and for 
relief, &c. 

The answers admitted all the facts charged, except, they denied, 
that Wiggins had recognised the payment made on the 11th of Feb- 
ruary, 1847, as a substantial compliance with the agreement, or 
had promised not to take advantage of the failure to pay at the 
proper timé. And they further denied all the facts constituting 
the defence claimed by the complainants, to the notes. 

The defendants then moved to dissolve the injunction on the 
coming in of the answers. , 

The Court below sustained the motion to dissolve, and the com- 
plainants excepted. 


Lyon & Hines, for the plaintiffs in error, insisted that if 
time is ever material, or of the essence of a contract, it is so only 
in those contracts for the sale and purchase of property, and 
not then if compensation can be made; but never in contracts for 
the payment of money. Eaton vs. Lyon, 3 Ves. 692; Harrington 
vs. Wheeler, 4 Ves. 186; Seton vs. Slade,7 Ves. 274; Wadman vs: 
Calcraft,10 Ves. 67; Sanders vs. Pope, 12 Ves. 282; Hill vs. Bar- 
clay, 16 Ves. 402; S. C. 18 Ves. 56; Reynolds vs. Pitts, 19 Ves. 
143; Hack vs. Leonard,9 Mod.91; Cage vs. Russell, 2 Vent. 332; 
9 Mod. 22. 

That in all agreements or contracts for the payment of money, 
having a penalty or forfeiture attached in case of non-payment 
at a given day, as in this case, time is not of the essence of the 
contract, but is designed merely to secure the due fulfilment of 
the principal obligation, which is the payment of the money. ‘And 
if the party obtains his money he gets all heis entitled to. 2 Story 
Eq. sec. 1313, 1316; Fonb. Eq. 131, ch. 6, sec. 4, noteh; Skinner 
vs. Dayton, 2 John. Ch.535; Peachy vs. Duke of Somerset, 1 Strange, 
44; Duncan'vs. Lyon, 3 John. Ch. 356; Benedict vs. Lynch, 1 John. 
Ch. 370; 7 Paige, 350. 

That the forfeiture was waived, Wiggins having received the 
money from the clerk, and no notice having been given of any 
intention strictly to enforce the agreement. 

That the Court will not dissolve an injunction unless the denial 
of the equity in the bill is positive, or if the answer is evasive, 
or if its statements are improbable, or if substantial justice cannot 
be done without retaining the bill; but will act always according 
to its sound discretion, to be governed by the nature of the case. 
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2 John. Ch. 105; 1 Paige Ch. 100; 4 Id. 112; 2 John. Ch. 204; ¢ 
1 Hopk. Ch. 148; Dan. Ch. Prac. 1341. 








Hines Hott, for the defendants in error. 


In this case the defendants in error insist that, the Court below 
committed no error in ordering the dissolution of the injunction of 
the plaintiffs in error; and submit, 

First. That when the answers deny the facts and circumstances 
upon which the equity of the bill is based, the injunction will be 
dissolved. 

Second. That courts of equity never extend contracts beyond 
the limits and terms embraced in them by the parties themselves. 

Third. That contracts for indulgence or forbearance, on the pay- 
ment of ascertained debts, especially judgments, both in courts of 
law and equity, are to be strictly construed ; and if the same be 
agreed to be paid by instalments, any failure to pay an instalment 
at the time stipulated, entitles the holder to proceed to collect the 
whole, even though certain of the instalments be not due accord- 
ing to such contract. 

Fourth. That the injunction was improvidently granted in this, 
to wit; the complainants show themselves to have violated the 
contracts, the benefit of which they wish, rendering no sufficient 
excuse or apology for such violation; and are therefore not 
entitled to any relief in the nature of a specific performance. If 
they are entitled to any other relief, or have sustained damage, 
they have ample remedy at law. 

The defendants in error further insist, in this particular case, 
that under the 5th section of the law organizing the Supreme 
Court, they are entitled to have damages awarded them. 

Authorities cited. 1 Kelly Rep.9; 2 Story Eq. Jur., title, Spe- 
cific Performance of Personal Contracts, sec. '718, et seq.; 4 John. 
Ch. Rep. 559; Hatch vs. Cobb. 


By the Court——Nisset, J., delivering the opinion. 


This was a motion to dissolve an injunction upon the coming 
in of the answer, upon two grounds. 

1. Because the equity of the bill was fully sworn off. 

2. Because the time mentioned in the agreement for-the pay- 
ment of the money was of the essence of the contract; and the 
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complainant having, as appeared by the bill, failed to pay at the 
time, he was not entitled to a specific compliance on the part of 
the defendant, in a court of equity. 

Suits were instituted at law, by Jones, one of the defendants 
in this bill, against the complainants, upon several promissory 
notes, given for the purchase of lands and negroes. To these 
suits a failure of consideration in part, was pleaded, in this, that 
two of the negroes were unsound. It was further pleaded, that 
one of the defendants had received with the family of negroes 
which he bought from the plaintiff, an aged and infirm slave, not 
embraced in the contract ; that he had supported her for several 
years, and that he was entitled to an offset against the plaintiffs 
demand for her maintenance. At the trial term, the defendants 
confessed judgment for the plaintiff, reserving the right of appeal. 
Before, however, the appeal was entered, it was agreed between 
the parties, in consideration that the defendants would not appeal, 
that the plaintiff should give them time upon the judgments. It was 
accordingly stipulated, that the defendants, in consideration of 
their forbearing to appeal, and permitting judgment to pass against 
them, should pay the judgment by instalments, and if any one of 
the instalments should not be paid at the time it fell due, the whole amount 
should be due and collectable, and the plaintiff might then proceed 
to levy and collect it. One of the instalments falling due on the 
first day of January, 1847, was not paid at the time, but was paid 
on the 11th of February thereafter, to the clerk of the court, and 
was received by the plaintiff about the 20th of the same month. 
This bill, alleging these facts and others yet to be stated, was 
filed to enjoin the plaintiff, who had levied them, from proceeding 
onthe executions issued on the judgments, praying that the offsets 
for the maintenance of the old and infirm slave might be allowed, 
and that an abatement be decreed, by reason of the failure of the 
consideration aforesaid; and that the plaintiff be held to abide his 
agreement. 

We consider that there is no equity in this bill arising out of the 
transaction anterior to the agreement. If the defendants had a 
good defence to the notes, it was available at law. They do not 
charge inability to prove it without resort to the conscience of the 
plaintiff; and if there was equity in the bill growing out of the 
failure of consideration and the offset, it is discharged in the answer 
by a point-blank negative. The rule upon this subject is so wel} 
understood that it need not be here repeated. See 1 Kelly, 9. 
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[1.] The only questions in this case are these—was the time 
stipulated for the payment of the instalments, of the essence of this 
contract? If it was, then the complainants in the bill were bound 
to abide it, and are not entitled to come into a court of equity to 
have the defendant enjoined and held to a specific conformity. 
And did the acceptance of the money, after the time when it fell 
due, by the defendant, waive the forfeiture of the contract by 
the complainants? The complainants state, as an excuse for 
their not meeting the payment at maturity, that they supposed, 
from previous communications had with the defendant, that 
he did not desire the money to be paid at the time agreed 
upon m the instrument, and, if he did, that he would not 
take advantage of their failure, and therefore made but little 
preparation to pay, but expected and held themelves liable to 
pay the money when it was demanded. They state further, 
that no demand was ever made. All of which excusatory allega- 
tions are unequivoeally denied in the answer. Not only so, but 
the answer charges that the complainants, or one of them, was 
notified previously to the instalment’s falling due on the first of 
January 1847, that it would be expected at the day, and that 
the contract would be forfeited if it was not paid. This denial 
leaves the complainants without equity, so far as their excuse is 
concerned for not paying promptly according to their agreement. 
They come into equity therefore, admitting their own default, and 
with no excuse for it. They do not aver readiness, and eagerness, 
and anxiety to pay. They charge their failure to pay, neither 
upon accident, fraud, nor the act of the defendant; but say, that 
payment on the llth of February, after the money fe due in 
January preceding, was a substantial compliance with their con- 
tract; and, if it was not, the acceptance of the money was a waiver 
of the forfeiture, and therefore they are still entitled to the benefit 
of the contract. 

This is not a contract for the purchase of property, real or per- 
sonal ; itis a contract for forbearance to collect a judgment. The 
consideration moving the plaintiff in the judgment to enter into it, 
was the declining of the defendants to appeal, by which he got an 
earlier lien; and the consideration moving the defendants, was 
time and the privilege of paying the debt by instalments. Having 
declined to appeal, m consideration therefor the plaintiff cove- 
nants with the defendants, that they shall pay the debt in certain 
specified instalments; and they with him, that if the instalments are 
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not met at maturity, the whole debt shall be due, and that the 
plaintiff shall proceed to collect it. The second instalment not 
having been met at maturity, the plaintiff levied for the whole 
debt. Now the bill is filed to enjoin him, and for the other pur- 
poses mentioned. It is a bill for specific performance, operating 
by injunction. That equity has jurisdiction for such a purpose in 
@ proper case made, is not questioned. In all cases of this sort, 
although the court acts merely by injunction, to prevent the breach 
of the particular covenant, it in effect secures thereby a specific 
performance. Eden on Injunctions Ch. 2 page 27; Ib. ch. 10, page 
198; 2 Bro. Ch. R.64; 3 Bro. Parl. Cas. 374; 4 Id. 395; Story 
Eq. Jur. sec.721. This analysis of this contract, and this state- 
ment of the form in which the aid of the court of chancery is in- 
voked, will be found necessary to a proper understanding of the 
judgment we are about to pronounce. 

The general doctrine is, that in contracts for the purchase of, 
or in relation to, real estate, time is not of the essence of the con- 
tract. Thesame rule we think may be considered, particularly in 
this country, as applicable to contracts or agreements for the pur- 
chase of personal property. It is not necessary to the case before 
us that we review the numerous cases upon this intricate ques- 
tion. It is not necessary for this reason, that the discussions upon 
it grow mainly out of contracts for the purchase of preperty, and 
this is not a contract of that kind; and for the further reason, that 
this case, if it does fall within the principles ruling contracts in 
relation to lands, falls also obviously within one of the exceptions 
to the general rule above announced. 

But, that the curious reader may pursue the inquiry with facility 
into the recesses of the general doctrine, we refer him to the fol- 
lowing authorities: 1 Fonbl. Eg. b. 1. ch. 6, sec. 2, notee; Sugden 
on Vendors, ch. 8. sec. 1, p. 359, sec. 4 pp. 375 to 379, 7th edit. ; 
7 Vesey, Jr. 202; 1 Atk. 12; 4 Bro. Ch. R. 329; td. 469; 
4 Vesey, Jr. 472 note ; 5 Id. 736; 7 1d.265; 14 1d. 426; 18 Id, 
335; 6 Madd. R. 19, 25, 26; 1 Sim. & Stu. 590; 2 Id. 29: 
5 Cranch R. 262; 6 Wheat. R. 528; Story Eq. Juris. sect. 776, 
note ; 4 Dallas, 345; 4 How. 86; 4 Johns. Ch. R. 559; 1 Johns. 
Ch. R. 370; 1 Young §& Collier, 415; 1 Russ. R. 376; Jeremy 
Eq. b. 3, p. 2, ch. 4, pp. 461, 462. 

Thave stated, that in contracts for the purchase of land, time is not 
of the essence ; but to this general rule there are some exceptions. 


Time is of the essence of a contract when the parties have expressly 
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so treated it, or when it is necessarily so, from the nature and 
circumstances of the contract. The authorities already quoted, or 
many of them, sustain this exception ; but in its support see par- 
ticularly, 1 Johns. Ch. R..370; 4 Id. 560,561; 1 Young & Collier, 
415; Story Eq. sec. 776; 4 Bro. 469; 4 Vesey, Jr. 589, note; 7 Id. 
265. In Lloyd vs. Collett, Lord Loughborough argues as follows: 
“ There is nothing of more importance than that the ordinary con- 
tracts between man and man, which are so necessary in their inter- 
course with each other, should be certain and fixed, and that it 
should be certainly known when a man is bound and when not. 
There is a difficulty to comprehend how the essentials of a con- 
tract should be different in equity and at law. It is one thing to 
say the time is so essential that in no case in which the day has 
been by any means suffered to elapse, the court would relieve 
against it and decree performance; the conduct of the parties, 
inevitable accident, &c., might induce the court to relieve. But it 
is a different thing to say, the appointment of a day is to have no 
efect at all, and that it is not in the power of the parties to contract 
that if the agreement is not executed at a particular time, they shail 
be at liberty to rescind it. I want a case to prove, that when nothing 
has been done by the parties, this court will hold, in a contract of 
buying and selling, a rule, that the ¢ime is not an essential part of 
the contract.” Inthe case of Benedict vs. Lynch, 1 Johns. Ch. R. 
375, Chancellor Kent sums up a review of the cases with the fol- 
lowing opinion : “It may then be laid down as an acknowledged 
rule in the courts of equity, that when the party who applies for a 
specific performance, has omitted to execute his part of the con- 
tract by the time appointed for that purpose, without being able to 
assign any sufficient justification or excuse for his delay; and 
when there is nothing in the acts or conduct of the other party 
that amounts to an acquiescence in that delay, the court will not 
compel a specific performance. The rule appears to be founded in 
the clearest principles of policy and justice. Its tendency is to 
uphold good faith and punctuality in dealing. The notion that 
seems too much to prevail, that a party may be utterly regardless 
of his stipulated payments, and that a court of chancery will 
almost at any time relieve him from the penalty of his gross negli- 
gence, is very injurious to good morals, to a lively sense of obli- 
gation, to the sanctity of contracts and to the character of this 
court. It would be against all my impressions of the principles 
of equity, to help those who show no equitable title to relief.” 
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Nothing that I could say would add to the copiousness and strength 
of this reasoning ; it is entitled to be, upon the case before me, con- 
clusive in its authority, because the casein which it was announced 
is like this case. , There, as here, there was a contract to pay money . 
by instalments at particulartimes, and upon failure to pay, the whole 
contract was to be void. There, as here, there wasa failure to pay 
according to the agreement; and there, as here, the party in default 
went into a court of equity for a specific performance, without 
showing any thing to justify or excuse his default. In a more 
masterly way than any where else in the English books, so far as 
may research has extended, is this subject presented in Hepnell vs. 
Knight, 1 Young & Collier, 415, by Mr. Baron Alderson. His 
opinion is so satisfactory, that I shall make no apology for making 
from it the following extract: ‘ Now the first question is, was 
time of the essence of this contract? After examining with as much 
attention as I can, the various cases brought before me during the 
argument, it seems to me to be the result of them all, that a court 
of equity is to be governed by this principle: it is to examine 
the contract, not merely as a court of law does, as to what the . 
parties have in terms expressed to be the contract, but as to what 
is in truth the real intention of the parties, and to carry that intention 
into effect. But in so doing I should think it prudent, in the first 
place, to look carefully at what the parties have expressed, be- 
cause in general they must be taken to express what they intend, 
and the burden ought, in good reason, to be thrown on those who 
assert the contrary. In the case of a mortgage, however, which 
I use for the purpose of illustration rather than as at all parallel 
to the present case, the court looking to the real contract, which 
is a pledge of the estate to pay a debt, treats the time mentioned - 
in the mortgage deed, as only a formal part of it, and decrees 
accordingly, taking it to be clear that the general intention should 
override the words of the particular stipulation. So in the ordi- 
nary case of the purchase of an estate, and the fixing of a particular 
day for the completion of the title, the court seems to have con- 
sidered, that the general object being only the sale of the estate for 
a given sum, the particular day is merely formal, and the stipula- 
tions mean, in truth, that the purchase shall be made in a reasonable 
time, regard being had to all the circumstances of the case and the 
nature of the title to be made. But this is only a corollary from 
the general position, which is, that the real contract, and all the stip- 
ulations really intended to be complied with literally, shall be carried 
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into effect. We must take care, however, that we do not mistake 
the corollary for the original proposition. If therefore the thing 
sold be of greater or less value, according to the effluxion of time, 
it is manifest that time is of the essence of the contract, and a sti- 
pulation as to time must then be literally complied with in equity 
as well as at law. The cases of the sale of stocks and of a rever- 
sion, are instances of this. So also, if it appear that the object of 
one party, known to the other, was that the property should be 
conveyed on or before a given period, as the case of a house for 
residence, or the like. Ido not see therefore why, if the parites 
choose even arlitrarily, provided both of them intended so to do, to 
stipulate for a particular thing to be done at a particular time, such a 
stipulation is not to be carried literally into effect in a court of equity. 
That is the real contract. The parties had a right to make it. 
Why then should a court of equity interfere to make a new con- 
tract, which the parties have not made ?” 

It seems then manifest from these authorities, that if the parties 
expressly agree that time shall be important; if they stipulate that 
a thing shall be done or not done, at a given time, then time is of 
the essence of the contract, and it must be observed. Courts of 
equity, as well as of law, will hold the parties to their agreement ; 
they will make for them no new contract. Even if the stipula- 
tion as to time be arbitrary, if the parties make it, it must be 
carried into effect; the intention must prevail. In this case, 
there was an express stipulation as to time. The parties agreed 
that the money should be paid at specified times, and if not paid 
promptly, the whole debt should be collected. Such was clearly 
the intention of these parties, and we must, as did the Court below, 
hold them to a literal fulfilment of it. The complainants in this 
bill are not therefore entitled to relief in this Court, unless the con- 
duct of the defendant in receiving the money after it was paid, 
amounted to a waiver of the forfeiture of the contract. Before 
considering whether it was or not, it is an obvious remark, which 
we hasten to make, that if the principles laid down by Chancellor 
Kent and Baron Alderson are true, as applicable to contracts for 
the purchase of property, a fortiori they are true as applicable to 
contracts like this, which have relation to the payment of money 
alone. In all commercial transactions, time is of the utmost im- 
portance. Promptness in meeting engagements to pay, is the 
soul of commerce and the basis of credit. It is indispensable to 
trade. The same reasons of right and policy, which make time 
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so important in agreements to pay money on promissory notes 
and bills of exchange, apply to this agreement. 

Another remark is this; it is not necessary, in order that the 
defendant should resist the plaintiff’s application for a specific 
performance, that he (the defendant) should show that he has been 
damaged by the complainants’ default. Although not damaged, 
he has a right to insist upon a literal compliance; or rather 
the law will presume that he has been damaged. 1 Johns. Ch. 
Rep. 379. 

In looking at this case, I am ready to exclaim, as Lord Lough- 
borough did in Lioyd vs. Collett, “ An equity arising out of one’s 
own neglect! It isa singular head of equity!” 

Still, if the defendant did in fact waive the forfeiture of this 
contract, that may entitle the complainants to relief in equity. 
We have seen that he did not waive the payment of the money at 
the maturity of the instalment on 1st January, 1847. The bill 
does not charge that he either authorized or acquiesced in the 
delay of payment. Nor did he do any act, after the 1st January, 
1847, which can be construed into a waiver or remission of the 
forfeiture. His receiving the money, and giving the complainants 
credit for it on the judgment, does not, in our opinion, amount to 
a waiver. That belonged to him with or without a forfeiture of 
the contract. Nothing short of a new contract could restore the 
complainants to the benefits of the contract which they had lost, 
and that was not made. There was nothing for the defendant to 
do, which, if done, or which the complainants had omitted to do, 
which, if permitted still to do, could restore them. We repeat, 
that nothing short of an express undertaking, on the part of the 
defendant, could restore the complainants to the benefits of their 
broken contract. They show no equity, and are not entitled to 
the injunction prayed for. 

Let the judgment of the Court below be affirmed. 
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No. 15.—Epwarp H. Tepute, plaintiff in error, vs. Joun Dit, 
defendant in error. 


{1.] If judgment is entered against joint defendants, when ove of them is dead at the 
time, the judgment shall be reversed for error as to all of them- 


Motion to- set aside judgment. Before Judge Wagren. In 
Baker Superior Court. June Term, 1847. 


The said Edward H. Tedlie, with William P. Tedlie, and Jesse 
B. Tedlie, were sued jointly, by John Dill. The said Edward H. 
and William P. were served with process, and a return of, “ not 
to be found,” was made by the officer as to Jesse B. Pending the 
suit and before judgment, the said William P. died. Dill, the 
plaintiff below, proceeded in the case to final judgment against 
the said Edward H. and William P., as though the said William 
P. was in life. No notice whatever was taken of his death. 

The above motion was made on the ground that the action 
being joint as well as the judgment, and being bad as to one, it 
should be reversed as to all. The Court below overruled the 
motion, and the counsel for Tedlie excepted. 


H. J. Devon, for the plaintiff in error, cited, Schley Dig. 246, 
(n. gq.) 290; Prince, 422; 3 Black. Com. 394, n. 14; 3 Bacon 
Abr. 99, 68,106, 115; 4 Hen. & Munf. 439; 1 Chit. Pl. 44. 


Jones & CaritHERs and R.F. Lyon, for the defendants in error. 


By the Court—Lumrxin, Judge, delivering the opinion. 


John Dill brought an action of assumpsit, in the Superior Court 
of Baker County, against Edward H., William P., and Jesse B. 
Tedlie. Service was perfected on two of them, to wit: Edward 
H. and William P. Tedlie, and the sheriff returned, “ not to be 
found,” as to the other defendant, Jesse B. Tedlie. William P. 
Tedlie died before the case was docketed, but no notice was taken 
thereof upon the record, and judgment was taken at the regular 
term against both of the defendants who were served. 

At June Term, 1847, of Baker Court, a motion was made before 
the presiding judge, to set aside the judgment as erroneous, upon 
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the ground, that the action being joint as well as the judgment, 
and being bad as to one, it should be reversed as to all; which 
application being overruled, the defendant by his counsel ex- 
cepted. 

We are of the opinion, that the Court erred in refusing [1.] 
this motion. A judgment, as being an entire thing, cannot be 
reversed in part and stand good as to the other part, or be re- 
versed as to one party and remain good against the rest. Hob. 
90; Carth. 235. If judgment is entered against joint defend- 
ants when one of them is dead, the judgment shall be reversed 
for error as toall of them; for in such case, if the plaintiff proceed, 
it is at his peril; he ought to make a special entry of the death of 
the party, namely, to suggest it on the record, with mthil ulterius 
versus eum fiat, and then take judgment only against the others, 
Ib. 149. 

Whether this judgment be amendable under the Statute of 
Jeofails, 17 Charles II., A. D. 1665, I will not undertake to say. 
Like all remedial acts, and especially those relating to amendments, 
it should .be construed liberally. From the case of Hooe vs. 
Barber et al., 4 Hen. 5; Munf. 439, it would seem that the judg- 


ment might be set aside as against the deceased defendant, and 

stand, good as to the other, the proper entries having been made 

nunc pro tunc, in order to perfect the record and preserve its 

symmetry. See also Newnham and another against Law, 5 T. R. 

577. | 
Judgment reversed. 





No. 16.—Joun Doe, ex dem., Jane Carrvuruers et al., heirs at law 
of Joseru Carrutuers, plaintiffs in error, vs. Ricuarp Rog, 
casual ejector, and Witt1am E. Bamey, ténant in possession, 
defendant in error. 


{1.] The heirs at law of a deceased intestate catt maintain att action of ejectment to 
recover the possession of land, against a mere wrongdoer. 

[2.] An administrator of a deceased intestate in this State, can also maintain an action 
of ejectment, to recover the possession of land for the payment of debts, and to 
make distribution thereof in the manner pointed out by the statute. 


VOL. Il. 14 
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Ejectment. Tried before Judge Warren. In Baker Superior 
Court. June Term, 1847. 


The declaration in this case, contained a demise from the plain- 
tiffs in error, as heirs at law of Joseph Carruthers, to John Doe. 
The defendant demurred, on the ground that the heirs at law 
could not, in this State, maintain an action of ejectment. 

The Court below sustained the demurrer and nonsuited the 
case, and the plaintiffs excepted. 


. 


E. Warren and E. R. Brown for the plaintiffs, insisted, 


Ist. By the common law, the heir was the only proper person 
to sue for real estate on the death of the ancestor intestate. 

2d. The right of the heir to sue had not been destroyed by any 
statute of Georgia. All the acts passed on the subject were in 
relation to inheritance and distribution. The first act, passed 29th 
February, 1764, directs the administrator to produce to the ap- 
praisers “the goods and chattels” only. The act charges the ad- 
ministrator “ with the real value of the goods and chattels in the said 
inventory contained.” The appraisers are required to appraise 
nothing but “ the goods and chattels.’ By the act of December 
18th, 1792, the administrator is required to take an oath to 
administer “the goods and chattels, rights and eredits” of the 
intestate ; also to give bond and security to administer on “ the 
goods, chattels and credits” only. They argued that these acts had 
relation to the personalty only, and contended that there was no 
other act in any manner altering or repealing them. 

3d. The statute of 12th December, 1804, and the amendatory 
act of 25th December, 1821, was intended to repeal the law of 
primogeniture, which casts the whole real estate on the eldest 
male heir, whilst, at the same time, the personalty was equally 
divided between all the children. These two statutes were passed 
to make the real and personal estate of the same nature, and to 
put them on the same footing “as to distribution,” but not as to 
administration, for the plain reason that they do not so declare it, 
and do not conflict with those already passed. These two last 
acts, and the act of December 10th, 1812, in relation to the man- 
ner in which courts of ordinary shall cause a division of the estate 
amongst the distributees, do not in any respect vest-the title im 
the administrator, nor pass it out of the administrator into the 
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heir. Title to real estate can only be conveyed by deed; title to 
personal property may be changed by delivery. 5 Wheeler Amer. 
Com. Law, 317. There being no authority given by law for the 
administrator to make a deed to the heirs of his intestate eo nomine, 
the title, if vested in him, could never pass out of him. 

4th. If the legislature had intended to vest the title in the ad- 
ministrator, why was it not so declared by some of the acts passed 
upon this subject of intestate’s estates? By the act of 1827, in 
relation to the husband’s right to administer on his deceased wife’s 
estate it was necessary to perfect his title, by allowing him to 
administer on her estate, both real and personal, &c.; therefore 
the statute authorized him to administer “ on the rights and credits, 
and other real and personal estate,” of his wife deceased intestate. 

5th. As a further proof that the legislature did not intend to 
divest the heirs at law, by the act of 6th December, 1805, 7th and 
8th secs., title is directed to be made “ to the heirs general” of the 
deceased, where the vendee died after purchase and before title 
made; and also in like manner to the heirs of deceased, when the 
vendee and vendor both die, before title made according to con- 
tract. 

6th. Title to real estate does not remain in abeyance, but is cast 
immediately on the heir at the death of the ancestor. Leach vs. 
Cooper, Cooke, 249. 

7th. The act 18th December, 1811, authorizing the court of 
ordinary to order the sale of real estate by the administrator, does 
not vest the title in him, nor divest it out of the heirs, till the sale. 
The order of the court is in the nature of a power of attorney to 
the administrator. By the same act the court may direct the 
guardian also to sell his ward’s estate, when it is clear that the 
legislature never intended to divest the paramount title out of the 
ward. The guardian has only a supervisory power over his 
ward’s estate. 

It has been decided by nearly all the States, that the authority 
given to the administrator to sell, does not thereby vest the title in 
him. The counsel then referred to the following authorities : 
Drinkwater vs. Drinkwater, 4 Mass. R. 354; Johnson vs. Haines, 
4 Dall.64; Stearns vs. Stearns, 1 Pick. R.157; Bank of Hamilton 
vs. Dudley, 2 Peters R. 492; Watkins vs. Holcomb, 16 Peters R. 
25; Hubbard vs. Ricart, 3 Verm. R. 207; Foster vs. Gorton, 5 
Pick. R. 185; Allen vs. Carter, 8 Id. 175; Covell vs. Westen, 
20 John. R. 414; Malcolm vs. Rogers, 5 Cow. R. 188; Pennington 
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vs. Ogden, Core R.192; Adams vs. Adams, 4 Watts R. 160; 
Scott vs. Bealle, A. K. Marsh. R. 60; Carothers vs. Dunning, 
3 Sergt. & R.373; Vincent vs. Huff,8 Id. 381; Wyman vs. Camp- 
bell, 6 Porter R. 219. 








Joun B. Hines and Jonun Bixso, for the defendant, made the 
following points : : 

1st. That in Georgia, under our system of intestacy, an ad- 
ministrator can and ought to sue, the real estate being vested in 
him, subject to the order of the court of ordinary, and no title in 
the heir at law till after distribution. Cobd’s Analysis, title, Ezors. 
& Admrs., 2 John. R.; 1 Kelly R. 371, 378, 540; 3 Con. 300. 

2d. That whenever an administrator can sue he must do so, 
and the right to sue eannot be, at the same time, both in the ad- 
ministrator and the heir at law. 4 John. R.72; 1 Chitty Plead. 17. 


By the Court-—Warner, J., delivering the opinion. 


it appears from the record in this case, that an action of eject- 
ment was instituted in the court below, for the recovery of the 
possession of lot of land number 254, in the third district of, 
originally, Early County, now Baker. 

The plaintiff alleges a demise, in his declaration, from the heirs 

at law of Joseph Carruthers; and to this declaration there was a 
demurrer, on the ground, that the heirs at law of a decedent 
could not maintain the action of ejectment in this State. The 
court below sustained the demurrer and nonsuited the plaintiff, 
to which decision the plaintiff excepted, and now assigns the 
same for error in this Court. 
[1.] The question presented for our adjudication is, can the 
heirs at law of a deceased intestate, institute and maintain the 
action of ejectment for the recovery of land of which their ancestor 
died seised and possessed ? 

In England, by the common law, on the death of the ancestor, 
his lands descend to his heir. We are not aware that this common 
law rule of descent has been altered by our State legislation, ex- 
cept so far as to cast the title of the ancestor on the heirs general, 
as provided by our statute of distributions. On the death of the 
ancestor in this State, intestate, his lands descend te his heirs at 
law, as pointed out by the act of 1804. Prixce, 233. 

It is contended, however, that it was the intention of the legis- 
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lature, -by the act of 1804, to place both real and personal property 
on the same footing, and that as the title to personal property 
vested in the administrator by the common law, so by the terms 
and provisions of the act of 1804; the title to the real estate vested in 
him also, and he alone can maintain ejectment and not the heirs. 
The first section of the act of 1804 declares, “ When any person 
holding real or personal estate shall depart this life intestate, the 
said estate, real and personal, shall be considered as altogether of 
the same nature and upon the same footing, so that in case of 
there being a widow and child, or children, they shall draw equal 
shares thereof, &c.” The act, it is true, does not state in so many 
words, that real and personal property shall be considered as 
altogether of the same nature and upon the same footing, as to 
distribution ; but the statute proceeds to declare in what manner 
the same shall be distributed. The act of 25th December, 1821, 
however, removes all doubts on this subject; that act declares; 
“ When any person holding real or personal estate shall depart 
this life intestate, the said estate, both real and personal, shall be 
considered altogether of the same nature and upon the same footing 
as to distribution, which shall take place agreeably to the pro- 
visions of the before recited act,” referring to the act of 1804, 
of which the act of 1821 was amendatory. 

By the common law, as it existed in 1776, the title to the lands 
of the ancestor descended to his heir, in England, on his death ; 
and this common law rule has not been changed in this State, 
only so far as to abolish the right of primogeniture, and declare 
who shall be the heirs of the ancestor, and to authorize them to in- 
herit equally. The law of descents has not been altered, but 
the persons who are to take under that law have been changed by 
our statute. The legislature of Georgia have not said, the lands 
of the ancestor, on his death, shall not descend to his heir ; but they 
have said, the lands of the ancestor, on his death,‘ shall be distri- 


‘buted to all his heirs in equal degree. The title of the ancestor to 


his lands, is, on his death, in our judgment, cast upon his heirs, 
and does not vest in his administrator, as was erréneously sup- 
posed by the counsel for the defendant in error. The title to 
the lands of the ancestor, on his death, vests in his heirs, subject 
to the debts of the ancestor, and liable to be sold, as we shall 
presently show, by his administrator, for the payment of his debts; 
but the heirs have such a title as will enable them to recover 
the possession of the land, as against a stranger, or a mere wrong- 
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doer. As has been already stated, by the common law the lands 
of the ancestor descended to the heir, and consequently did not vest 
in his administrator,and he had nothing to do with the distribu- 
tion of them. The title to the personal property, however, of the 
deceased intestate ancestor, did vest in the administrator, and by 
the statute 22d and 23d Charles II., commonly called the statute 
of distributions, he is compelled to make equal distribution thereof 
to the next of kindred to the deceased, after payment of debts 
and all just expenses. So it will be perceived, that by the com- 
mon Jaw, the real and personal estate of the deceased ancestor, was 
_ not placed on the same footing as ¢o distribution. The legislature 
of this State have placed both estates on the same footing, as it 
regards the distribution thereof; and to this extent only have 
they altered the common law. By our law, after the debts are 
paid, and all just expenses of administration, the estate of the 
deceased ancestor, both real and personal, is to be equally dis- 
tributed to his heirs ; whereas, by the common law, the adminis- 
trator only distributed the personal estate. In Doe ex dem. of 
Cofer, admr., vs. Flanagan, 1 Kelly Rep. 538, we held, that an 
administrator could maintain the action of ejectment. The ques- 
tion, as to whether the heirs could maintain the action, was not 
presented for the judgment of the court, by the record, in that 
case. It has been urged, however, in the argument of this case, 
that both the administrator and the heirs, cannot maintain the 
action. 
[2.] We are of the opinion that the heirs may maintain the action, 
as having the title, against a wrongdoer, and that the adminis- 
trator may also maintain it, to enable him to perform the duties 
enjoined upon him by the law. 

The title of the heirs is subservient to the right of the adminis- 
trator to have the possession of the land, to enable him to pay 
the debts of the ancestor, and to make distribution thereof to 
the heirs, as required by the act of 1812. Prince 241. Al- 
though the title to the land is not in the administrator, yet he is 
the agent of the law to sell it, if necessary, for the payment of 
debts ; and when he obtains the order of the court of ordinary for 
that purpose, and does so sell it in pursuance of the law, the 
title of the heirs is divested, and the administrator is made the 
legal agent to convey the title to the purchaser. The title, on 
the death of the ancestor, vests in the heirs, subject to be divested 
by the sale of the administrator under the order of the court of 
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ordinary, for the payment of the ancestor’s debts; and, to per- 
form this duty, the administrator is entitled to the possession of 
the land, as against a wrongdoer, and even as against the heirs them- 
selves. To enable the administrator to recover the possession of 
the land, as against the heirs, an order of the court of ordinary, 
authorizing the administrator to sell it for the payment of debts, 
would, in our judgment, be necessary. Nor are we prepared to 
say, where there are several heirs, and one of them should have 
the exclusive possession of the lands of the ancestor, but that the 
administrator would be entitled to recover the possession from 
that one, for the purpose of making an equal distribution of the 
land to all the heirs, as provided by the act of 1812. 

We are aware that, in practice, that act has generally been 
supposed to apply to personal property, negroes in particular; 
but the terms of the act comprehend land as well as negroes. 
The act declares, “ The courts of ordinary, upon application 
made by any administrator, administratrix, guardian, or distrib- 
utee of any estates, shall appoint three or more freeholders to 
divide such estate, &c.” 

We are of the opinion, that on the death of the ancestor in- 
testate, the title to his land is cast upon his heirs at law, subject to 
the payment of the debts of the intestate, and subject to be distri- 
buted in the same manner as personal property; and that the 
heirs have such a title as will enable them to maintain ejectment 
to recover the possession of the land against a mere wrongdoer. 

We are also of the opinion, that inasmuch as it is made the 
duty of the administrator by law, to collect the assets of the intes- 
tate for the payment of his debts, and then to make distribution 
thereof to the heirs at law, and the land of the intestate being 
assets for the payment of debts, and subject to distribution as 
personal property, that the administrator can maintain the action 
of ejectment also, to recover the possession of the land, so as to 
enable him, as the agent of the law, to perform the duties enjoined 
upon him by the law, and for that purpose only. 

Let the judgment of the Court below be reversed and the cause 
reinstated. . 

Judgment reversed. 
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No. 17.—Tue Mercuants’ Banx or Macon, Edmund Molyneux, 
Edward E. Taylor and Caroline Rawls, administrator and 
administratrix of John Rawls, deceased, plaintiffs in error, vs. 
JONATHAN Davis, defendant in error. 


[1.] An execution owned by persons residing in one county is levied upon land in 
another, and aclaim interposed. The Superior Court of the county where the 
land lies, has jurisdiction over the plaintiffs residing out of that county, in equity, 
in consequence of the pendency of the claim, in a proper case made. 


[2.] A promise made by a plaintiff in execution, to a third person, that he would not 
levy his execution upon property bought by that third persen from the defendant 
in execution, and upon which its lien attaches, is void fur want of consideration. 


[3.] A contract made by a plaintiff in execution with the defendant, who is insolvent, 
to release him from a part of the judgment, in consideration that he will appro- 
priate the yearly proceeds of his personal labour in payment of the balance, is a 
valid contract. ; 


[4.] A bill filed for relief and discovery, in aid of a suit at law, is demurrable, unless 
the complainant avers his inability to prove the facts upon which he relies at law 
without resort to the conscience of the defendant; or show some other ground of 
equitable interference with the common law jurisdiction. 


In Equity. Bill and demurrer. In Baker Superior Court. 
June Term, 1847. Before Judge Warren. 


The Merchants’ Bank, of Macon, was prosecuting an execution 
issuing from Pulaski Superior Court, upon a judgment rendered, 
July Term, 1840, of that court, in favour of said Molyneux, of the 
county of Chatham, against George W. Collier and James M. 
Bracewell, as partners and principals, and Edward St. George, 
as security on appeal, and caused the same to be levied in the 
county of Baker, by the sheriff of that county, upon certain lands 
and slaves, as the. property of said Collier; to which property 
Davis, the defendant in error, interposed a claim, which was pend- 
ing in the Superior Court of Baker county, wherein the land 
levied on and claimed, lies. 

The bill states the complainant’s purchase of the property 
(levied on and claimed) from Collier, with other property, Col- 
lier’s embarrassed circumstances at the time, and his agreement 
with him to take up all the just debts against him, which were to 
go as credits upon his note given for the property. That the afore- 
said execution was amongst the outstanding claims then against 
Collier ; that he was advised, and believed, that said John Rawls, 
then in life, was the sole owner and proprietor of said execution, 
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having obtained the same from Molyneux, with knowledge of 
the insolvency of said firm of Collier and Bracewell, and that 
with such knowledge he was induced to agree with Collier, that 
if he would apply his yearly labour to the payment of one-third’ 
part of said execution, he would release and discharge him from 
all further or other liability upon the same; which was accepted 
by Collier, who entered upon its performance, and paid, and 
caused to be paid, the said one-third part in conformity thereto. 
That Rawls admitted to complainant, that Collier had fully 
complied with his part of said agreement, and promised complain- 
ant not to collect said fi. fa. out of said property ; that St. George 
(who the bill alleges was a partner in the said firm of Collier and 
Bracewell, and as such liable in this case,) had placed in his, 
Rawls’, hands, effects tosatisfy one-third part of said claim, under a 
like agreement as the one he had made with Collier; and the 
remaining third part of said claim, the bill alleges, should have been 
paid by the defendant Bracewell, who, by the negligence of Rawls, 
was permitted to remove, with his property, out of the jurisdiction 
of the court, notwithstanding said Rawls had promised complain- 
ant to collect out of said Bracewell. That after this, Rawls died; 
and his administrator and administratrix aforesaid took upon 
themselves the burthen of the administration of his estate ; the said 
Taylor residing in the county of Pulaski, and Caroline Rawls 
residing in the county of Bibb. The bill further alleges, that the 
complainant informed the administrator of the circumstances afore- 
said, the agreement, and of Collier’s discharge by Rawls under said 
agreement, yet the said administrator and administratrix, after- 
wards, in 1845, knowing also that said execution was a part 
of the assets of the estate of Rawls their said intestate, caused 
Molyneux fraudulently to tranfer said execution to the Merchants’ 
Bank of Macon, located in the county of Bibb, and that Moly- 
neux tranferred the same, well knowing the circumstances, 
The bill alleges, that the property in said execution at the time 
of said transfer, was in the estate of Rawls. 
The bill then states the levy, and claim, and pendency thereof, 
and concludes with a prayer for relief and injunction. 
At the June Term, 1847, of the Court below, the defendants in 
the bill demurred thereto, on the following grounds : 
1st. Because none of the defendants resided in the said county 
of Baker, except the sheriff who made the levy, and he was not a 
VOL. III. 15 
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proper party, and therefore the Court below had no jurisdiction 
in the cause. 

2d. Because there was no equity in the bill—the alleged agree- 
ment was not evidenced by any writing, &c. 

3d. Because the complainant had an adequate remedy at law ; 
that he did not pretend that the facts alleged rested in the know- 
ledge alone of the defendants, or of any of them, or show that 
a discovery from them was necessary to his defence. 

At the term aforesaid, the demurrer was argued before Judge 
Warren, who overruled the same and ordered that the defendants 
answer the bill. 

To which decision the defendants excepted. 


Bamey & Morean, for the plaintiffs in error, insisted that it 
was shown by the bill, that the Court in Baker had no jurisdic- 
tion of the defendants therein, none of whom resided there, but in 
other counties in this State, except the sheriff, who was only a 
nominal party, and improperly joined. Story Eq. Pl. secs. 231, 
198 ; 2b., pp. 380, 382, 202, 203 and 204; 6 Cranch, 148. 

That there was no consideration shown for the contract charged 
between Collier and Rawls; it was a nudum pactum. Collier 
only promised to do what the record bound him todo. Story 
Eq. Pl. sec. 503; Fonb. Eq. 253, 254: 2 Paige Ch. R. 177. 

That the complainant nowhere charged that he had not a full, 
complete and adequate remedy at law. The formal allegation 
that “he is remediless, §c.” 13 not enough; this is in every bill. 
Before the Court will exert its extraordinary powers by injunction 
to restrain a common law proceeding, it must appear on the bill 
why these powers are required. 3 Dan. Eq. Prac. 1820; Eden on 
Injunc. 108, 112; 16 Ves. Jr. 223. 

If the bill were merely a bill of discovery, then it must allege 
what facts pertinent to complainant’s redress at law he desires 
discovered, and that he has no other means of proof than by a 
resort to the conscience of the defendant. Nothing of this is 
shown in this bill; and besides, this is @ bill for relief. Story Eq. 
Pl. sec. 312, 317, 318. 


SrrozerR, for the defendants in error. 


This is a bill, not of discovery only, but of discovery and relief. 
Mitford Eq. Pl. 118. ‘Fhe relief contemplated by this bill is 
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the perpetual injunction of the fi. fa., as against Collier. It is not 
an original bill, but is ancillary to a proceeding at law in the 
court in which the bill is pending. Mitford Eq. Pl. 118. 

The subject matter of the bill affects the title to lands, and by 
the Constitution must be tried in the county where the land lies. 
Prince, 909. 2 

As regards the alleged want of consideration to support the 
agreement between Rawls and Collier, see Chitty on Contracts, 44; 
Fonb. Eq. 256, note; 3 Des. 341; 13 Ves. Jr. 147; 5 Cranckh, 
142,150; 2 Peters, 170. 


By the Court——Nisset, J., delivering the opinion. 









As to the jurisdiction in this case, we think the pendency of [1.] 
the claim for the land in Baker county, and this bill purporting to 
be ancillary to it, gives the jurisdiction to the Superior Court in 
that county. The execution issued from Pulaski and is returnable 
there, but is levied on land in Baker. By the Constitution, all 
trials involving title to lands are to be had in the county where the 
land lies. A claim to the lands is put in, in Baker, by the com- 
plainant, and he files this bill, among other objects, to aid him in 
the prosecution of that claim. Whether the aid is properly invoked 
we shall inquire hereafter. The jurisdiction attaches upon the 
suit pending, by way of claim, in the county of Baker. 

‘ The agreement charged in the bill to have been made [2.] 
between Davis, and Rawls the then owner of the execution, to 
wit, that he Rawls would not collect it out of the property 
which complainant had bought of Collier, is wholly without con- 
sideration and void. It is a naked promise—no sort of considera- 
tion is pretended to have moved it. Rawls, holding a judgment 
against Collier, Braceweil and St. George, whose lien attaches 
upon certain property which Davis had bought of Collier, prom- 
ises Davis not to levy upon that property, but to collect the judg- 
ment out of the other defendants. There is no benefit to Rawls, 
and no detriment to Davis, upon which this agreement could rest as 
aconsideration. The pact is perfectly nude, and we cannot enforce it. 

The main reliance to sustain this bill seems to be, the in- [3.] 
terest which the complainant has in an agreement entered into 
between Rawls, the owner of the execution, and Collier, one of the 

defendants in execution. The bill charges, that Davis, the com- 
plainant, bought a body of land and parcel of negroes from Col- 
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lier, and, in payment, agreed to take up all just debts outstanding 
against Collier; that Collier was insolvent, and in consideration 
that he, Collier, would apply the yearly proceeds of his personal 
labour to the payment of one-third of the judgment which Rawls 
held against him, Bracewell and St. George, Rawls agreed with 
Collier to release him from all liability for the balance of the judg- 
ment. That the existence of this judgment, and the understand- 
ing with Rawls in relation to it, was made known to Davis at the 
time that he bought the property of Collier; that Rawls sub- 
sequently acknowledged this contract with Collier to Davis; that 
Davis paid up the balance of the one-third of the judgment remain- 
ing due—some two thousand dollars ; and further, that Rawls had 
received of St. George, effects enough to pay one-third more of the 
judgment ;-and that there was property enough in the county 
of Pulaski, belonging to Bracewell, to satisfy the entire balance, 
which he, Davis, pointed out ; that Rawls would not levy upon it, 
Tt but permitted Bracewell to eloign it. Afterwards, the execution 
t being fraudulently transferred to the Merchants’ Bank of Macon 
| with a view to evade the contract with Collier, it was levied 
upon Davis’ property, in the county of Baker. Davis having 
put in his claim to the land levied on, and the same being depend- 
ing on the appeal, he files this bill, and prays that the answers of 
the defendants may be read on the trial of this claim, and that the 
plaintiffs in the execution may be decreed to be enjoined from 
pursuing their recovery on the execution. Thus the bill seems , 
to be both for relief and discovery. The contract between Rawls 
and Collier is claimed to be also void, for want of consideration. 
Q We think the undertaking of an insolvent man, to apply the yearly 
proceeds of his personal labour in payment of part of a debt, a 
good consideration to support a contract to release him for the 
balance ; it is as though he had given his indentures; it is cer- 
tainly a pledge of that which the plaintiff, Rawls, could not have 
reached, and is a benefit therefore to him. Without this pledge, 
Collier being insolvent, Rawls could have gotten nothing out of 
him. If this contract be, as we think it is, valid as between Rawls 
and Collier, and as between the Merchants’ Bank and Collier (that 
institution, as the bill charges, having notice of it) if it is fulfilled 
on the part of Collier, (and the bill charges that it was by a pay- 
ment of one-third,) then the effect is an extinguishment as to 
Collier of the whole judgment. Was Davis then entitled to have 
his property protected from that judgment? Was it not paid 
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and extinct ? was not the lien upon his land extinguished? We 
think it was. 

The next question howeyer is, could he not have proven all [4.] 
this at law? Was his remedy an adequate one at law? The 
rule is familiar to all, that where a party has a complete remedy 
at law, he can not invoke the jurisdiction of chancery, or rather 
chancery has no jurisdiction. A party is entitled to go into equity 
for discovery, to sift the conscience of his adversary to aid his 
cause at law; but to do so, he must aver inability to prove the 
facts upon which he relies at law, without a resort to the con- 
science of his antagonist; or he must show some other ground for 
equitable interference with the common law jurisdiction. Neither of 
these has this complainant done. All that looks like it is, the prayer 
that the answers of the defendants may be read upon the trial of 
the claim. This is notenough. From all we can see, this com- 
plainant has an ample remedy at law, and his bill was demurrable 
for want of equity. 

Let the judgment of the Court below be reversed. 





No. 18.—Tsomas J. Jounson and others, plaintiffs in error, vs. 
Fow.er Hott and E. L. Newron, defendants in error. 


[1.] The power of reviewing all the decisions, interlocutory and final, of the Superior 
Courts, even those depending upon mere discretion, of right belongs to the Su- 
preme Court; yet it will not interfere to correct the abuse of discretionary power, 
unless it has been exercised in an illegal, unjust, or arbitrary manner. 

[2.] Courts of chancery being clothed with greater amplitude of discretion than courts 
of common law, a Court of Errors will interfere more sparingly with the exercise 
of the discretionary powers of the former than the /atter, notwithstanding the 
duties of both are discharged by the same incumbent, in Georgia. 

[3.] The act of 1811, (Prince, 438,) which declares that, “in all cases of injunction, 
they shall be disposed of and a decision made at the second term of said court, 
held in and for said county where such suit originated,” means the second term 
after the parties are served and the cause set down for trial. 


In Equity. Motion to dismiss bill for want of prosecution. In 
Decatur Superior Court. June Term, 1847. Before Judge 
WARREN. 
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For the circumstances of the case and the points made below, 
see the opinion delivered by the Supreme Court. 


Bamey & Sewarp, for the plaintiffs in error, cited Hotchk. 681; 
4 Hawks 371; 1 Edw. Ch. R.617; 5 Cond. Ch. R. 165; 11 Id. 173; 
2 Mad. R. 405; 15 Ves. Jr. 291. 


Hines & Hines and Sutuivan & Moors, for defendants. 
By the Court——Lumprkin, Judge, delivering the opinion. 


The defendants in error sued Duncan Curry, as the adminis- 
trator of Josiah Everett, and obtained judgments for debts owing 
them, and levied their executions on the negroes in dispute in the 
action of trover, in the hands of Curry. They brought a bill for 
discovery, relief and injunction, to the December Term, 1845, 
of Decatur Superior Court, against the plaintiffs in the action of 
trover, who were seeking to recover the same property out of the 
estate of Everett. Curry was made a party defendant to the bill. 
At June Term, 1847, a motion was made to dismiss the bill, on 
the ground, that nearly two years had elapsed and all the parties 
were not yet served. Richard K. Hines, Esq., in answer to said 
motion, stated in his place, that at June Term, 1846, he under- 
stood from John P. Gaulding, the resident counsel of complain- 
ants, that all the parties had been served. The demurrer to the 
bill was then argued, and the same was held up for advisement. At 
December term thereafter it was re-argued and overruled, and 
the usual rule taken for the defendants to demur, plead and an- 
swer, &c, That in June, 1846, the original bill, on which were 
the entries of service, was handed to his honour, Judge Warren, 
and that the same was not again brought back until the present 
term, the argument upon the demurrer having been had on the 
second original for Thomas county, and that he now discovered, 
for the first time, the want of the service, by the return of the 
sheriff. 

Upon this showing the Court refused to dismiss the bill ; 
whereupon the solicitor for the defendants excepted. 

[1.] We are met 2x limine with a plea to our jurisdiction. It is 
contended by the counsel for the defendants in error, that a writ 
does not lie to this Court from an interlocutory order or decree of 
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the Court below, in the exercise of its discretionary powers, or 
touching the mode of its proceedings. 

If this position be tenable, this Court will be relieved from a 
portion, at least, of its onerous labours. 

By the fifth section of the statute creating this Court, the right 
of appeal is expressly given, “ for alleged error in any decision, 
sentence, judgment or decree of the Superior Courts, in all causes 
of a criminal or civil nature.’ The comprehensive language of 
the statute seems to give the unrestricted right of’ appeal from all 
decisions. It extends to interlocutory orders therefore as well as 
to final judgments; to sentences made in the exercise of discre- 
tionary power, as well as any other; and it is best, no doubt, that 
such a tribunal should be vested with this plenary power. For 
the ultimate determination of a cause, may, and not unfrequently 
does, depend upon the direction given to the intermediate pro- 
ceedings. : 

The Supreme Court of the State of New York is clothed with 
authority almost precisely similar to our own. 1 R.D.134. The 
right of appeal is there given, “ to all persons aggrieved by any 
sentence, judgment, decree or order of the court of chancery.” 
And their judges frequently intimated, that there was a class of 
orders of the court of chancery which they would not review; 
and the effort was earnestly made to establish the line of distinc- 
tion, beyond which they would not go, and yet they acknowledge 
frankly, that they have retired from the task from the conviction 
that it was impracticable. 2 Johns. Cas. 415; 2 Caines Cas. in 
Error, 142; 3 Johns. Rep. 566; 4 Id. 510; 9 Id. 443; 12 Id. 41, 
510. 

As the legislature then, has not seen fit to fix any limits to what 
begins to be now generally esteemed as a valuable right by our 
citizens, we do not feel at liberty to circumscribe or curtail it. 
“We are told that, unless we disclaim jurisdiction in appeals of 
this character, we shall be oppressed and overwhelmed with 
business. Such has not been the experience of the past two years; 
but few’ cases of this sort have been brought. Nor does the 
history of Appellate Courts, in our sister States and of Great 
Britain, verify this prediction. 

The profession then and the public, may abide with confidence 
in the rule already established, and in the construction given to © 
the organic law securing the right of appeal—namely; that the 
power of reviewing ail the decisions, interlocutory and final, of the 








120 SUPREME COURT OF GEORGIA. 


Johnson and others vs. Holt and another. 














Superior Courts, even those depending on mere discretion, of right 
belongs to this tribunal; yet it will not interfere to correct the 
abuse of discretionary power, unless it has been exercised in an 
illegal, unjust or arbitrary manner. 

And one important reason, among others, why this ‘control 
should be used sparingly, is that the circuit Judge is usually better 
acquainted with all the facts and circumstances of each particular 
case than we can possibly be. Where the circuit Judges consti- 
tute the Appellate Court, as in South Carolina, this difficulty is to 
a good degree obviated. But, separated entirely, as we are, 
from the circuit bench, we will, for that reason, confide more to 
their discretion. 

[2.] As it respects the case under consideration, we do not think 
that it comes within the rule which we have prescribed for our 
guidance ; moreover, it may be added, that the courts of chancery 
have a wider latitude of discretion than courts of common law. 
And although the duties of both are discharged by the same func- 
tionary in our State, nevertheless, looking to the nature and essen- 
tial difference of the two jurisdictions, we might feel ourselves 
justified in relieving more readily against the abuse of discretion 
on the common law, than the equity side of the Superior Court. “ 
[3.] It is urged in behalf of the plaintiff in error, that the act of 
1811 is imperative ; that all bills of injunction shall be disposed of, “ 
and a decision made, at the second term of the court held in and 
for the county where such suit originated. Hotchkiss, 681. But 
this statute must mean, the second term after the service is per- 
fected and the cause set down for trial, because the death of one 
or both of the parties might absolutely prevent the bill from being 
served by the second term after the injunction was granted. 

We will not say that unnecessary delay has not intervened in 
the present case ; and we cordially concur with Lord Eldon, that 
3 one of the greatest hardships attending litigation, is certainly the 
length of time the party is obliged to live in court before the 
decision of his cause. Mr. Hines, however, in answer to the 
motion to dismiss, assigned reasons for the delay, which satisfied 
the chancellor; and the inclination of our mind is, to sustain his 
decision. 


Judgment affirmed. 
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No. 19.—Joun Doe, on the several demises of ZacnartaH LAMAR 
and A, J. Lamar, plaintiffs in error, vs. Ricnarp Roe, casual 
ejector, and Moses Grier, tenant in possession, defendants in 
error. Ejectment. From Early. 


The security on appeal in the Court below, not having been 
made a party, writ of error dismissed. 


De Grarrenrew & Scuatey, for plaintiffs. 


Jones & Carituers, and Dup.tey, for defendants. 





No. 20.—Joun B. Saunpers, plaintiff in error, vs. Joun T. Smita, 
administrator de bonis non cum testamento annexo of George G. 
Gaines, deceased, defendant in error. 


{1.] The Supreme Court will not review judgments and decrees rendered by the Su- 
perior Courts in this State, for alleged error committed prior to the organization 
of the Supreme Court. 

[2.] Where a bill is filed against an executor, charging him with having wasted the 
trust funds in his hands, a decree may be rendered against him individually. 


[3.] According to the rule of equity practice in this State, the decree need not recite 
the pleadings and proofs in the cause, as in England. 


[4.] A decree in an equity cause, for a specific sum of money, under the 13th rule of 
equity practice established by the judges in convention, under the authority of 
the act of 1821, may be enforced by a capias ad satisfaciendum against the 
defendant. 


[5.] A capias ad satisfaciendum may be amended so as to conform to the judgment 
or.decree of the court, where there is a variance in the amount, and also to the 
time of its return; as when, by mistake, it is made returnable on the third Monday 
in December, 1838, when it should have been made returnable on the second 
Monday in December, 1838. 

[6.] This Court will not interfere with the discretion of the Court below, in the allow- 
ing or disallowing amendments of process, except in flagrant cases of the abuse of 
such discretion. 

[7.] Notice is not indispensably necessary to be given of a motion, to the court, to 
establish copies of office papers alleged to be lust or destroyed, under the 20th 
rule of practice established by the judges in convention, under the authority of 
the act of 1821. 

VOL. Il. 16 
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In Equity. Decatur Superior Court. June Term, 1847. Be- 
fore Judge Warren. 


John-B. Saunders, the plaintiff in error, as qualified and acting 
executor of said George G. Gaines, having been removed from 
the executorship, and administration de Lonis non on said estate, 
with the will annexed, having been granted to Smith, the defendant 
in error, he instituted suit in equity in said Superior Court, against 
Saunders, for the assets which had come to his hands; which re- 
sulted in a finding and decree against Saunders for the sum of 
$8221.22 principal, with costs. This decree was rendered in 
June, 1838. 

Afterwards, at June Term, 1845, of the Court below, the origi- 
nal papers in said cause having been lost or destroyed, copies 
were established in lieu thereof, under the 20th rule of practice 
established by the judges in convention. Afterwards, at June 
Term, 1846, of the Court below, it being ascertained that an error 
was committed in the established copies of the finding and decree, 
as to the amount thereof, an amendment was allowed, so as to 
represent the above specified amount as the sum found and 
decreed. 

A capias ad satisfaciendum was issued from said decree, against 
the body of said Saunders, and upon which he was arrested. The 
ca. sa. was made returnable to the third Monday in December, 
1838, when it should have been made returnable to the second 
Monday in December of that year. 

Afterwards, at June Term, 1847, of the Court below, the 
counsel for Saunders moved to set aside the decree upon the fol- 
lowing grounds: 

1st. Because the said Saunders was not liable to be sued, or to 
any recovery against him, by the defendant in error as adminis- 
trator de bonis non. 

2d. Because the recovery was against him individually, when 
it should have been against him as executor, for the amount of 
assets or property which he had in his hands as such. 

3d. Because said decree does not recite the allegations of the 
bill and answer, or the proofs submitted upon the trial ; and is in 
other respects wholly informal, deficient and irregular, as a 
decree. 

4th. Because the recovery exceeds the amount sued for and 
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charged by the complainant in the bill, as appears on the face of 
said bill, and that the findings of the jury, and the said decree, is 
not authorized by the allegations in the bill. 

And also to set aside the ca. sa. on the following grounds: 

1st. Because a decree in equity cannot be enforced against the 
person of the defendant by capias ad satisfaciendum, as at common 


law. 
2d. Because said ca. sa. does not correspond in date or amount 


with the record of said decree. 

3d. Because the ca. sa. is returnable on the third Monday in 
December, 1838, when said Court was holden on the second Mon- 
day in said month and year, the time fixed by law for holding said 
Court ; and that said ca. sa. is in other respects irregular and void. 

And also to set aside the orders of the Court below establishing 
copies of the bill, answer, exhibits, finding and decree, and allow- 
ing the said finding and decree to be amended as to the amount, 
&c., on the following grounds: 

1st. Because neither the said Saunders nor his counsel had 
notice of said several orders, 

2d. Because there was no proof submitted to the Court below 
when the order was obtained, that the copy of the bill, answer, 
exhibits, verdict and decree, admitted to record. was a true copy 
of the originals, nor was the loss or absence of the originals ac- 
counted for. 

3d. Because the ca. sa. having been executed by the arrest of 
Saunders, and returned withthe entry of the sheriff to that effect, 
was functus officio, and was not subject to amendment. 

After argument, the Court below overruled the aforesaid several 
grounds to set aside the decree, the ca. sa., and the several orders 
referred to, To which decision of the Court below the counsel 
for Saunders excepted. 

The counsel for the defendant in error, then moved to amend 
the ca. sa., so as to make the same returnable to the second Monday 
‘in December, 1838, which was allowed; and the counsel for 
Saunders excepted. 

Upon these several grounds the error complained of is assigned. 


E. Warren & J. B. Hines, for the plaintiff in error, in support 
of the grounds to set aside the decree cited, 1 Kelly R. 80; 
2 Dan. Ch. Prac. 386; ib. 398. 

In support of the grounds taken to set aside the ca. sa. they 
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cited, 2 Dan. Ch. Pr. 232; 13 Eq. Rule; 3 Johns. R. 525; 2 Conn. 
R. 402; 3 McCord R. 142; 1 Har. & John. R. 8; 2 owe Prac. 
998, 1027; 6 J. J. Marshall R. 514. 

In support of the grounds to set aside the several orders referred 
to, they cited, 3 Dan. Ch. Prac.400; 3 Edw. Ch. R. 478; 7 Paige 
R. 382, 








S. T. Bamtey and Sutuivan & Moors for the defendant in error. 


As to the authority for establishing the copy papers, we refer to 
the 20th Common Law Rule of court—Hotch. 949. It is the 
act of the court, performing the duty of keeping its files and re- 
cords complete. No one is entitled to special notice—all are 
bound to take notice. If the court establishes by mistake an in- 
correct copy, any one may show it, but no one has a right to claim 
the privilege of opening the record because he was not called upon 
to assist the court in the discharge of its duty. Davis vs. Barker, 
1 Kelly R. 562. 

As to the error in the ca. sa., it is no business of the plaintiff in 
error; he cannot be affected injuriously by it; it is in final pro- 
cess; his day in Court was passed at the time of the issuing of 
the ca.sa. Had it been in mesne process he could have taken ad- 
vantage of it, for it would have called him to answer at an im- 
proper time. 

Bacon, and other elementary writers, lay it down that “a ca. sa. 
may be taken out returnable the term next but one after the test ; 
for the intervening term makes no discontinuance, (as it it would 
on mesne process,) it not being necessary that the defendant (as in 
mesne process) should have a day in court, for his cause is at an 
end and he must lie in prison whether the writ be returned or 
not.” 3 Bacon Abr.688; 2 Salk. R.'700; 2 Ld. Raym. R.775; 7 
Mod. R. 29. 

Again, Bacon lays it down that all final processes are good 
though never returned—as the plaintiff gets the effect of his suit, 
and no more is to be done on his part; and hence they are called 
the end of the law. 3 Bacon 687. 

But it is proper that process should be correct, hence a fi. fa. or 
a ca. sa. may be amended in the return. 1 Com. Dig. 582,570 
note; 2 Arch. Pr. 279; 2 Bl. R. 836; 2 Bos. & Pull. R. 336; 5 
Taunt. R. 322. In the sum recovered by the judgment, 2 T. R. 
737; 6 td. 450, even after they have been executed, td.; 3 T. R. 
657; 1 H. Bl. R.541; 2 Wm. Bl. R. 694. 
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The objection that a ca. se. could not legally issue in equity, is 

settled by the 13th equity rule, Hotchkiss 955. The words of the 

Rule are, “ When a case in equity shall be tried by a jury who shall 

render a verdict for a specific sum, a decree shall be entered for 

such sum, and such execution may be issued thereon as if the cause 

had been decided at common law.” Such execution is equivalent 

to any execution. Had the term been “a fi. fa. may issue,” we , 
should then have been driven to look to the statute for authority 
to issue either a ca. sa. or fi. fa. on all verdicts for money. The 
use of a common law process in equity, for the recovery of money, 
is nonovelty. They have a similar rule in the English chancery, 
where they have no jury. 

I will not consume the time of the Court in arguing that the 
Court below was right in refusing to go behind the verdict and de- 
cree in the record, to decide on such a motion whether that ver- F 
dict and decree were right or wrong; nor will I seek to convince 
this Court that it would be a novelty in jurisprudence to convert a 
summary motion like this into a bill of review. 

Looking to the record and law of this case without the ca. sa., 
this Court would be perplexed to conceive why Saunders moves 
such a proceeding at this late day. But on inspecting the entry 
on the ca. sa., the Court at once perceives what direction Saunders 
has taken, and also whose interest is deeply involved in and at war 
with, that process. 

Amendments are always in the discretion of the court ; any pro- 
cess may be amended.— McIntire vs. Rowan, 3 Johns. R. 144. 

And amendments will be made if the mistake or omission is made 
by an officer of the court.—Close vs. Gillespy, 3 Johns. R. 526. 
And the amendment may be made on motion.—Seaman vs. Drake, 
1 Caines Ca. 9. 





























By the Court—W arner J. delivering the opinion. 









There was a motion made in the Court below to set aside the 
decree made in this cause by the Superior Court of Decatur Coun- 
ty, in June 1838, on several grounds. 

First, Because the defendant was not liable to be sued, or [1.] 
recovery had against him, by the defendant in error as administra- 
tor de bonis non. 

The answer to this objection is, that the decree of which the 
plaintiff in error complains, was rendered long anterior to the or- 
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ganization of this Court; and if we were to take upon ourselves 
the task to correct all the errors which might be supposed to exist 
in the various judgments and decrees rendered in the several supe- 
rior Courts, prior to the organization of this Court, there would be 
ne end to litigation, and nobody’s rights would be considered set- 
tled by such judgments and decrees, made by courts of competent 
jurisdiction and the final arbiters of the rights of parties in this 
State at the time when made. 

Although we may be of the opinion there was error in that de- 
cree, yet, having been made before the organization of this Court, 
we do not consider it would be proper now to correct or interfere 
with it. 

[2.] The second ground of error alleged, is, that the decree was 
rendered against the defendant in his individual capacity, and not 
against the assets in his hands as executor. 

This suit was not instituted on a contract made by the defendant’s 
testator, but was a bill filed against him to account for the trust 
funds which had come into his hands, and which he is charged to 
have wasted ; and we think the decree was properly rendered 
against him individually, as was ruled by this Court, in Bryant 
Guardian Sc. vs. Owen § Wife, 1 Kelly R. 368. 

[3./T he third ground of error is, that the decree does not recite 
the allegations of the bill and answer, or the proofs submitted on 
the trial, &c., as required by the English chancery practice. 

Under the authority given to the judges of the Superior Courts 
in convention, to establish uniform rules of practice, by the act of 
1821, the 13th equity rule declares, ‘‘ When a case in equity shall 
be tried by a jury, who shall render a verdict for a specific sum, 
a decree shall be entered for such a sum, and such execution may 
be issued thereon as if the case had been decided at common 
law”—Hotchkiss 955. As equity causes are tried by a jury in this 
State, and the evidence is not confined to depositions taken in wri- 
ting, as in England, it has never been the practice of our courts to 
recite the evidence in the decree. Besides, the bill and answer 
are required to be recorded, together with all the proceedings in 
the cause, including the decree; and the evidence on the trial 
must necessarily be confined to the particular matter controverted 
by the replication, as provided by the 5th Equity Rule of practice. 
No good reason therefore occurs to us, why the practice which has 
heretofore prevailed in this State, should be disturbed, and the En- 
glish practice adopted. “7 
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The fourth ground of error is, that the recovery exceeds the 
amount sued for and the finding of the jury, and the decree is not 
authorized by the allegations in the bill. 

We think there is as little foundation for this ground of error, as 
for several others which have been taken, from an inspection of the 
record. The original verdict was for $8221 22, the copy established 
is for $8221 20—two cents less than the original verdict—but this 
was subsequently amended by an order of the Court for that pur- 
pose. 

It appears from the record that a ca. sa. issued against the [4.] 
defendant on the verdict of the jury, and a motion was made to 
set it aside, on the ground, that a decree in equity cannot be en- 
forced against the person of a defendant by a ca. sa., as at common 
law. We think the 13th Equity Rule of practice before cited, set- 
tles this question. That rule declares “‘ such execution may be is- 
sued on the verdict, as if the case had been decided at common 
law.” 

A motion was also made to set the ca. sa. aside on the ground [5.] 
it did not correspond in date or amount, with the record of the de- 
cree, and because it was made returnable on the third Monday in 
December, 1838, when the Court was held on the second Monday 
in December, 1838. 

The Court ordered the ca. sa. to be amended in both particulars, 
which is also assigned for error. 

We are of the opinion the Court below did not err in its judg- 
ment, in permitting the amendment. See Shaw vs. Mazwell, 
6 T. R.450; Evans vs. Rogers, 1 Kelly R. 467, and cases there 
cited. We do not intend to be understood as saying, that where a 
vested right may have been acquired by third persons under process, 
such process may be amended so as to defeat or prejudice such 
rights. To induce this Court to interfere with the discretion of [6.] 
the Court below, in allowing or refusing amendments of process, 
there must be, in our judgment, a flagrant abuse of such discretion, 
which, to our minds, does not by any means exist in this case. 

It also appears, that the original papers in this case had [7.] 
been lost or destroyed, and a motion was made to establish them 
under the 20th rule of practice. Hotchkiss, 949. This rule de- 
clares, “ Upon the loss of any original declaration, plea, bill of 
indictment, or other office papers, a copy of the same shall be estab- 
lished instanter.” 

The objections urged are, that the adverse party had no notice 
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of the order to establish the lost papers, and that there was no 
proof submitted to the Court below, that the copy sought to be 
established was a true copy, &c. 

We are of the opinion, that motice, to establish office papers 
which are lost or destroyed, under the rule, is not indispensably 
necessary ; it is the business, as well as the duty of the court, to 
guard and protect the rights of both parties in the keeping and 
establishment of its own records—nor can we presume that the 
Court below did not have satisfactory evidence before it of the 
loss of the office papers, and that the copies sought to be established 
were true copies of the lost originals, before it passed the order to 
establish the same. It however appears from the order itself, 
that it was an ezemplification of the original lost record, that the 
Court ordered to be established, which afforded the most satis- 
factory evidence of its authenticity. 

The judgment of this Court is, that there is no error in the 
record, and that the judgment of the Court below be affirmed. 

Judgment affirmed. 





\ 


No. 21.—Creep M. Jennines, plaintiff in error, vs. NATHANIEL 
Siepee, defendant in error. 


[1.] A principal having given security on a bail process, may avail himself of a want 
of conformity between the amount indorsed on the writ and the aniount sworn to, 
by motion to discharge the bail. 

[2.] An indorsement on the writ in a bail suit, of an amount larger than the sum sworn 
to, is contrary to the statute, and the bail process in such a case is void and the 
bail discharged. 

[3-] In an affidavit to hold to bail, the affiant swearing that a specific sum is due, be- 
sides interest, and setting forth the date of the note and the time of its maturity— 
the amount sworn to is the specific sum, and no more. 


Motion by principal to discharge his bail for nonconformity be- 
tween the amount sworn to and that indorsed. In Muscogee 
Superior Court. May Term, 1847. Before Judge ALEXANDER. 
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The amount sworn to be due as principal upon the note sued, 
was $412 50, besides interest, but no specific sum was claimed to 
be due as interest. The amount indorsed on the writ as the amount 
sworn to was $468 50. The party was held to bail in double the 
amount indorsed, $937. The motion to discharge the bail for this 
discrepancy between the amount sworn to and the amount in- 
dorsed, was overruled by the Court below. For the further par- 
ticulars of the case, see the opinion delivered by the Supreme 
Court. 












Hott, for the plaintiff in error, cited Prince, title Bait, 422; 
1 Tidd Prac. 188. 








Jounson & Witurams insisted that the Court would not, on 
motion, discharge a bail-bond, but would leave the obligor to his 
plea to the sci. fa. thereon. 

The penalty of the bond was not in double the amount sworn 
to, but less, and when the conditions are Jess onerous than those 
which might be required, still the bond is good. Dudley R. 23. 








By the Court——Nisset, J., delivering the opinion. 







A motion was made in this case to discharge the Vail taken, in 
an action of assumpsit on a promissory note. The ground taken 
in the motion was, that the amount indorsed on the writ was 
greater than the amount sworn to, and that a bail-bond had been 
required and given, in double the sum indorsed, and therefore in 
more than double the sum sworn to. For these reasons it was 
argued here, and in the Court below, that the bond and bail pro- 
cess were void, and the bail entitled to a discharge. The Judge 
presiding refused to grant the motion, and his _—— is com- 
plained of as being erroneous. 

The affidavit of the plaintiff sets forth, ‘that mee defendant “is 
indebted to him in the sum of four hundred and twelve dollars and 
fifty cents, besides interest, on a note made by said Cook and 
Jennings, dated the eighth day of October, 1841, payable seven 
months after date.” The indorsement on the writ is, 

“ Sum sworn to is a $468 50 





















Sheriff take bail in twice the sum sworn to $937 00” 
Bond was accordingly taken in the sum of $937, being a sum 
VOL. Mm. 17 
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larger, as is alleged, than twice $412 50, the amount to which the 
plaintiff had sworn. 

[1.] The first objection to the granting of the motion is, that this 
objection to the bond and process, cannot be taken advantage of 
by motion, but must be pleaded at the proper time and in the 
proper form. We do not think the objection sustainable. We 
will not say that it would not be a good plea for the bail, in a suit 
to charge him on this bond; but inasnruch as the irregularity 
goes to the validity of the process itself, it may be taken advantage 
of upon motion. Ifthe indorsement on the writ is not for the 
sum sworn to, it is not in conformity with the statute. An indorse- 
ment, thus conforming, is made by our law a conditien precedent 
to the issuing of the bail process; or, perhaps with more appro~ 
priate phraseology, a condition, without which the sheriff has no 
power to arrest the defendant. Ifthe sheriff had no authority to 
arrest, then all the proceedings are void. The statute, being in 
restraint of personal liberty, must be strictly construed against the 
plaintiff, and liberally in favorem libertatis. The plaintiff must 
bring himself strictly within the conditions prescribed. This ap- 
plication is made by the principal; the effect of it, if granted, is, 
it is true, to discharge the bail, yet, at the same time, it is to 
deliver the principal from the custody of his surety. That the 
principal, after bail given, is in the legal custody of his bail, is an 
undoubted proposition ; the sheriff, when bond is given, delivers 
the principal into the hands of his surety; the law makes this 
delivery. The surety is responsible for him, and, being so 
responsible, he is entitled to his custody; he is in friendly, yet 
effectual durance. The surety may deliver his principal to the 
sheriff, in vacation or in open court in term, at any time before 
final judgment on a scire facias to charge him; and when so deliver- 
ed, it is made the duty of the sheriff to commit him to jail. 3 Black. 
Com. 290; Swift Dig. 596; 13 Mass. R. 213; 8 Pick. R. 138, 
140; Prince, 423. 

If such be the condition of the principal, we see no reason 
why he may not as well, whilst at large under bail, move his 
discharge by rule and notice, as by writ of habeas corpus after 
commitment. 

[2.] In order to hold a party to bail by our statute law, the 
plaintiff must swear to the amount due, or, to use the language of 
the statute, “ to the amount claimed by him,” and the amount 
sworn to must be “ indorsed on the petition and process.” Prinee, 
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422. There is good reason for this latter requirement. The 
same thing is required in England, by statute 12 Geo. I. It is 
directory to the sheriff, it is convenient—nay it is mandatory to 
him ; without it he would not be liable if he failed to arrest the 
defendant. But is it not sufficient for us to say, the law directs 
it to be done? We think the indorsement, by statutory require- 
ment, must conform to the amount sworn to, so far as not to ex- 
ceed that amount. What would be our judgment in a case 
where the indorsement fell short of the sum sworn to, we will 
declare when the case is made. Is there then in the case before 
us, a conformity between the indorsement on the writ and the 
sum sworn to? If the sum sworn to be the $412 50 named in 
the affidavit, and no more, then the nonconformity is manifest by 
inspection ; for the sum indorsed is $468 50. But it is con- [3.] 
tended, that the sum sworn to is not $412 50, but $468 50, 
the amount indorsed. For, say the counsel for the defendant, 
the amount sworn to is the face of the note declared on, to wit, 
$412 50, with the interest added from the maturity of the note 
to the time when the affidavit is taken, and that the principal and 
interest together make up the sum of $468 50. To make out 
this conclusion, they say that the affidavit sets forth the time when 
the note fell due, and the record shows the date of the affidavit, 
and id certum est, quod certum reddi potest. This is not our con- 
struction of the affidavit. The plaintiff unquestionably in his 
affidavit lays claim to the interest as well as the principal ; but he 
swears to no sum but the sum named, and that is the principal 
only. He swears that the defendant is indebted to him $412 50, 
besides interest. That is to say, the defendant is indebted to him 
$412 50, and such other sum as, upon the hearing, may be 
ascertained to be due on the note, as interest. He does not swear 
to any specific sum as interest, and the only specific sum sworn 
to is the sum of $412 50. If, upon the trial of this cause, it should 
be proven that there was less than fifty-six dollars due on this note, 
as interest, in consequence of payments, or of the plea of usury, 
would the plaintiff be liable, upon this affidavit, to a conviction for 
perjury ? I think not. 

We think the amount indorsed on the writ is not the amount 
sworn to, and the motion ought to have been granted. 
Let the judgment of the Court below be reversed. 
Judgment reversed. 
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No. 22—Witiuam D. Carrns, in right of his wife, and as guar- 
dian, &c., plaintiff in error, vs. ALFRED Iverson, defendant in 
error. 


{1.] A obtains a judgment quando acciderint against B, the administrator of C. D 
gets an absolute judgment against B, the administrator, for the surplus estate in 
hia hands coming to D, as the only heir and distributee of C. E, the security ‘of 
B, upon his administration bond, pays off the judgment of D. Held, that A has no 
right to subject this money, in the hands of D, to the satisfaction of his judgment 


quando. 


In Equity. Motion by plaintiff in error, who was defendant be- 
low, to dismiss the bill for want of equity. In Muscogee Superior 
Court, May Term, 1847, before Judge Alexander. 


The facts stated in the bill, and the questions made and decided 
in the Court below, are fully stated in the opinion delivered by the 
Supreme Court, to which the reader is referred. 


Hort, for the plaintiff in error, insisted : 
Ist. That the complainant, by failing to take issue upon the plea 


of plene administravit, and to controvert the same, and consenting 
to take judgment quando acciderint, admitted that the administrator 
had fully administered up to the time of plea pleaded and 
judgment rendered ; and tha the was concluded and estopped by 
said judgment from again litigating the question of assets, or ma- 
king satisfaction of his judgment, except from such as had come 
to the hands of the administrator after the judgment; and that 
they had accrued after, was a fact which should affirmatively ap- 
pear on the pleadings as well as by the proof. 

2d. That the fund which the complainant sought to pursue, was 
not, and never had been, by his own showing, assets in the hands 
of the administrator, either before or after bis judgment. 

And cited the following authorities :—2 Will. on Ez’rs. 1415; 
Toller on Ex’rs. 470; 2 Tidd Pr. 1113; 1 id. 683; Buller N. P 
169; Noell vs. Nelson, 3 Saunders R. 219, 220, note 2; Mara vs. 
Quin, ex’z. 6 Durn. & E.1; 8 Ala. R.n. s. 920, as to alternative 
charges in a bill and their effect; 2 Will. on Ez’rs. 1176, 1196— 
Assets, what ?— 


Jones, Bennine & Jonrs, for the defendant in error, made the 
following points : 
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1st. Trust property, or that into which it has been converted, 
may be followed by cestui que trust into the hands of any one who 
is not a purchaser for a valuable consideration and bona fide. 1 
Story Eq. secs. 580, 581. : 

2d. Assets in the hands of an administrator are a trust fund for 
creditors of the intestate. 1 Story Eq. sec. 579. 

3d: Next of kin, to whom these may have been distributed, are 
not purchasers for a valuable consideration. As to creditors, they 
are only trustees of the fund distributed, occupying the place of 
the administrator, and therefore cannot withhold such fund from 
creditors. 

2 Will. Ez’rs. 892, 893,834; Russell C. C. 136, 137; 2 Vernon 
205; Greig vs. Somerville, 1 Russ. § M. 338; March vs. Russell, 3 
Myl. & Cr. 31. 

Particularly can they not withhold on a plea which the adminis- 
trator himself could not maintain, e. g.a plea that such fund was in 
the administtator’s hands at the date of such creditor’s judgment, 
and that such judgment was a judgment of no other assets except 
assets in futuro. 

The administrator, and all standing in his shoes, are estopped 
from saying the fund was in hand at that date, by the judgment 
that it was not in hand, and therefore it will be conclusively pre- 
sumed that such fund ‘accidit’ after judgment. 1 Kelly 371. 

4th. But in fact it does not appear from the bill, that Dillingham, 
the administrator, had in hand at the date of Iverson’s judgment, 
the assets recovered by Cairns & Wife. 

5th. Sureties have the right to go forward of their own accord 
and pay the debt which they are bound for; and this, whether the 
debt be in judgment against their principal or not. Such payment 
satisfies the debt, and lays the foundation of an action for money 
paid to the principal’s use and at his request. 2 Kelly 617; Pit- 
man, Prin. & Sur. 96, 97,98; (Law Lib.) 8 T. R. 308; Brough- 
ton’s Case 5 R. 24; Hodgson vs. Shaw, 3 Myl. & K. 183; 14 Ves, 
567; 3B. & Ad. 407. 

In the case of sureties to an administrator’s bond, they are in 
some sort privies to all judgments against the administrator, their 
principal, and therefore prima facie bound bythem. 1 Kelly 371; 
4b. 578, 
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By the Court—Lumpxw, J. delivering the opinion, : 


The defendant in error filed his bill against the plaintiff in error, 
alleging that he, the complainant, in 1837, sued John Dillingham 
as administrator of George W. Dillingham, to recover a debt due 
by the said George W. in his life time. That at the May Term 
1841, of Muscogee Superior Court, (the defendant having pleaded 
plene administravit,) he recovered final judgment quando acciderint 
for the sum of $6,147 principal and $3,524 interest. 

The bill also alleges that Cairns, in right of his wife and as guar- 
dian of his child, they being the widow and child and only heirs of 
said Georgé W. Dillingham, prosecuted in the same court a suit 
against the said administrator, and on the 10th of November 1841, 
recovered final judgment for the sum of $7,425 83 principal and 
$279 34 interest. 

It also charges that the judgment in favour of Iverson was taken 
quando acciderint, he having been unable at the time when his 
judgment was rendered to controvert the plea of plene administravit, 
‘ and that since his judgment, “ no assets of said intestate have come 
into the hands of said administrator, that have been visible or that 
have come to the knowledge of the complainant, out of which to 
have satisfaction ;’”’ and that about the time of the rendition of 
his said judgment, the said administrator, being personally in- 
solvent, fled the country to parts unknown. * 

The bill further states, that the judgment in favour of Cairns has 
since its rendition, been collected and received by him, either from 
the said administrator or from his securities upon his administra- 
tion bond, and that the amount so received and collected was assets 
in the hands of the administrator, and as such, the complainant 
seeks to follow and apply it to the payment of his judgment quando 
acciderint. 

Cairns, the defendant in the bill, moved to dismiss it for want of 
equity. The Court below, after argument, denied the motion ; 
whereupon the said Cairns, by his counsel, excepted. 

Counsel for the plaintiff in error contends, that the pleadings 
prove conclusively that the administrator had fully administered 
up to the rendition of Iverson’s judgment; and that if assets have 
accrued since, it is a fact which should affirmatively appear; and 
that the assets which the complainant seeks to appropriate, never 
were in the hands of the administrator, either before or since the 


judgment. 
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On the other hand, it is urged in behalf of Iverson, that trust 
property, or that into which it has been converted, may be follow- 
ed by the cestui que trust into the hands of any person, who is not a 
bona fide purchaser for a valuable consideration ;—that assets in 
the hands of an administrator are a trust fund for the creditors and 
distributees of the intestate ;—that the next of kin to whom such 
fand is distributed are not bona fide purchasers—but, as to creditors, 
trustees of the fund so distributed, and occupying the place of the 
administrator, and that they cannot withhold such fand from the 
creditors. 

It was further insisted on the same side, that securities have the 
right to go forward of their own accord and pay the debt for which 
they are bound, and that, whether the same be in a judgment 
against their principal or not; and that such payment satisfies the 
debt, and lays the foundation for an action for money paid for the 
principal’s use and at his request. 

We can say with truth that we have rarely listened toa 1} 
more ingenious or powerfully condensed discussion, and that we 
concur ia every position assumed by the counsel of Iverson. We 
admit that trust assets or their proceeds may be followed into the © 
hands of volunteers and appropriated ;—that the creditor of an es- 
tate may pursue the property thereof, or the money arising from 
its sale, into the hands of a distributee—whether there by the vol- 
untary settlement of the administrator, or by a recovery at law, and 
apply it to the payment of his outstanding demand. 

But the question is, does the money paid by a security upon an 
administration bond out of his own pocket, either voluntarily or by 
coercion, come under the same category? We think not. We 
cannot in any view of the matter, consider this fund paid by the se- 
curities to Cairns, as clothed with eny of the attributes of the orig- 
inal trust estate, whether we look to the souree from which the 
money comes, or the mode of reimbursement to the securities. 
Property of an estate, or its proceeds, is followed into the hands ef 
the heirs, for the obvious reason that it is right that creditors should 
be first paid out of it. But here, nothing has been abstracted from 
the estate of Dillingham. All is there that ever was there. The 
creditors are not hindered or delayed in the least, in the collection 
of their claims. The fund is not diminished out of which they are 
to be discharged. True, the distributees, by their good fortune or 
superior vigilance, have obtained such a judgment as would ena- 
ble them to get their money out of third persons. We cannot see 
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how this constitutes any ground of equity in behalf of Iverson, to 
pursue this money. 

Being no parties to the suit, suppose equity were to subrogate 
the securities of the administrator to all the rights and remedies of 
Cairns, whose debt they have satisfied; if Dillingham, by way of 
reimbursement, should turn over to them assets of the estate, Iver- 
son could seize and appropriate them. But if nothing could be 
found, and they had- to sue their principal, he would be made 


‘chargeable in his individual and not in his representative charac- 


ter, and the money thus raised would certainly not be liable to the 
creditors of the estate. 

At the first blush, it seemed to be wrong that a distributee should 
get his money, and a creditor, who had a judgment quando, lose 
his debt. But, upon reflection, this need not be. If the adminis- 
trator has permitted assets which came to his hands since the rén- 
dition of Iverson’s judgment, to be wasted or misapplied, he is 
clearly responsible to the creditors ; so that nothing can be lost to 
the creditor, which belonged to the estate, except by his own con- 
sent. And the securities, by coming forward and paying off the 
absolute judgment in favour of the distributees, and upon which 
they were ultimately bound, have not thereby relieved themselves 
from liability on account of the mal-administration of their prin- 
cipal. 

We do not say that the recovery by Cairns would be proof in a 
proceeding at the instance of Iverson, that assets to the amount of 
Cairns’ judgment, or any other amount, had come into the hands 
of Dillingham since the rendition of Iverson’s judgment quando. 

Moreover, we have assumed that the money received by Cairns 
was paid by the securities. The bill charges, that it was collected 
either from the administrator or his securities; and it is a well- 
established rule in equity, that a bill which states the cause of 
action in the alternative, is insufficient if one of the alternatives 
shows that he has no right of recovery, as the bill must be construed 
most strongly against the pleader. Indeed, all the statements in 
the bill corroborate the legal inference in this case, that the money 
was in fact paid by the securities. 

It may be well enough to add, by way of precaution, that in a 
contest like the present between Iverson and the heirs, we are not 
prepared to admit that it would be necessary to allege and show 
that assets found in the possession of the heirs had come from the 
administrator, since the obtainment of the judgment quando. Sup- 
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pose a negro, or any other specific chattel embraced in the original 
inventory, was found in the hands of a distributee, and it was ad- 
mitted to have been placed there in the course of administration, 
would it be necessary for the judgment creditor quando, to ascer- 
tain and establish that it came there since the rendition of his 
judgment, before it could be appropriated to its payment? We 
apprehend not. The doctrine, therefore, that in order to charge 
an executor or administrator upon a judgment quando, that it must 
be alleged and shown that the goods came to his hands since the 
judgment, relates to creditor and debtor aud not to the creditor and 
third persons. 
Judgment reversed. 





No. 23.—Bensamin F’. Coneman, plaintiff in error, vs. WimtiaM- 
son M. Freeman and Epwarp Barnarp, defendants in error. 


[1.] Where a statute creates a specific lien, in favour of masons and carpenters, on 
buildings erected by them, and also gives them a specific remedy for the enforce- 
ment of such lien, a court of equity has no jurisdiction to enforce it, unless there 
be some impediment or difficulty charged to exist, which would render the remedy 
given by the statute unavailable. 


In Equity. Bill and demurrer. Tried before Judge AuEx- 
ANDER, in Muscogee Superior Court. May Term, 1847. 


This was a bill in equity, brought by the plaintiff in error, 
against the defendants in error, in Muscogee Superior Court, re- 
turnable to May Term, 1847. 

The complainant alleges by his bill, that in 1846, at the instance 
and request of said Williamson M. Freeman, the complainant, as a 
mason, entered into a contract with said Freeman, for the laying 
of brick in the construction of a house, and also for plastering, and 
furnishing materials for finishing and completing the same. That 
afterwards, in pursuance of the said contract, the said Freeman 
being in possession of the premises upon which said work was to 
be doneand performed, the said lot being in the city of Columbus, 
and distinguished in the plan of said city as lot number 195, 
on Broad Street; the complainant did perform the work on said 
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premises, as a mason, in constructing said house, and in fur- 
nishing materials for finishing the same, to the value of over one 
thousand dollars; a bill of particulars of the work done, and 
materials furnished, is appended to the bill, with prayer of refer- 
ence to the same. That, after the completion of the work speci- 
fied, and the furnishing of materials as aforesaid, he entered, 
and caused to be recorded, in the clerk’s office of the Superior 


_ Court of the said county of Muscogee, his said claims thereon, in 


terms of the statute in such cases made and provided; to which 
claim so recorded, he prays leave of reference as often as ne- 
cessary. 

That after the completion of said work, and furnishing materials 
as aforesaid, the defendant Freeman, being still possessed of said 
premises, sold and transferred the possession of said premises to 
Edward Barnard the other defendant in error, who entered there- 
on, and is now in the occupation of the same. And that the said 
Barnard, at the time of, and before he purchased said premises as 
aforesaid, had notice of the complainant’s claim, and knew that 
the same was due and unpaid, and also that the same had been 
recorded in proper time, in the proper office, according to the 
provisions of law; and having such notice as aforesaid, of said 
facts, the said Barnard required and caused the said Freeman to 
give him an indemnity against the said claim of the complainant, 
and that said Barnard is now in possession, after the said indemnity 
so given, or has reduced the same to cash or its equivalent. 
That the said Freeman is entirely insolvent, and complainant can 
only secure the demand due to him as aforesaid, by having his said 
lien enforced by the sale of said premises. 

The bill then prays, that the defendants may account with the 
complainant, and that said premises may be sold for the purpose 
of satisfying the said complainant's claim and enforcing his lien o 
the same, and for further relief, &c. 

At the return term of this bill, the defendants, by their counsel, 
filed a general demurrer, alleging that, from all that appeared 
from the said bill, the complainant had an ample, complete and 
adequate remedy in a court of law, and for that cause should not 
be further entertained’; and for further cause alleges, that the bill 
of complaint set forth no lien, there being no exhibit of the 
same in or to the said bill. 

At the said term, Judge Alexander presiding, the bill and de- 
murrer came'on to be argued and determined ; whereupon, after 
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argument, the Court below sustained the demurrer and dismissed 
the bill, and the complainant by his counsel excepted, and assigns 
the said decision for error. 


Jounson & WitusaMs, for plaintiff in error. 


This is a bill filed by plaintiff. It alleges that the plaintiff is a 
master mason of Muscogee; that, as such, he made a contract 
to do certain work for Freeman, which he performed ; that he 
duly entered his lien under the statute; that there is a certain 
amount due ; that, after the work was performed, Barnard took 
from Freeman the premises, with notice of the lien, and also took 
indemnity from Freeman; that Freeman moved to Upson, and 
is insolvent. 

The defendant demurred to the bill; the Court sustained the 
demurrer; the plaintiff excepted and assigns the same for error. 

The Court has jurisdiction toenforce the lien. A. K. Marshall, 
535; 1 Vesey, 416; 1 Stewart, 566. 

The remedy at law is doubtful and difficult. Hotchk. 1 Com. L. 
R. 362; 2 Stewart, 420; 1 Ves. 416; 16 Wendell, 465. 

Barnard is a trustee. See Story. The legislature prescribed 
the right, and did not intend to restrict the remedy. Hotchkiss. 


Srurais, for the defendant in error. 
By the Court—W arner, J., delivering the opinion. 


The complainant seeks the assistance of a court of equity, to [1.] 
enforce a lien created in his favour as a mason, and to decree the 
sale of a house built by him in the city of Columbus, by virtue of 
his alleged lien created by the act.of 1834. Hotchk. 623. This 
act creates a lien in favour of masons and carpenters who build 
or repair houses in the city of Columbus, where personal security 
is not taken, “ superior in dignity, and of higher claim, than any 
other incumbrance whatever,” provided the requisitions of the act 
shall be complied with. 

The act also affords the mason or carperiter having such lien,a 
specific remedy to enforce the same, by levy and sale-of the pre- 
mises. 

There was a general demurrer to the complainant’s bill in the 
Court below, on the ground, that he had an ample, adequate and 
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complete remedy at law. The Court below sustained the demurrer 
and dismissed the bill; whereupon the complainant excepted, and 
now assigns the same for error in this Court. 

The complainant sets up a lien created by the act of 1834 in 
his favour ; that act also gives him a specific remedy ; no reason is 
alleged in his bill, why the specific remedy prescribed by the act 
for the enforcement of his lien, is not adequate and complete ; 
and surely this Court cannot anticipate any obstacle or legal bar- 
rier, or difficulty, which may lie in his way, when he has not 
thought proper to state any. This case comes fully within the 
principle of the case of McGough § Crews, vs. The Insurance 
Bank of Columbus and McDougald, 2 Kelly R.154. In that case 
the complainants had sued out a summons of garnishment under 
the statute, and then filed their bill on the equity side of the court, 
to which there was a demurrer for want of equity. We sustained 
the demurrer, on the ground that the complainant did not show by — 
his bill any reason why he had not an adequate remedy by his com- 
mon law process of garnishment. 

If the complainant in this case had stated any ground of equit- 
able interference, such as that the remedy prescribed by the act 
could not be made available on account of any impediment which 
it would be the peculiar province of a court of equity to remove, or 
have shown that its assistance was indispensably necessary to enable 
him to enforce his common law remedy, then he might have been 
entitled to its aid; but nothing of the kind is alleged : therefore let 
the judgment of the Court below, sustaining the demurrer, be 
affirmed. 

Judgment affirmed. 





No. 24.—Tuomas H. Sauru, plaintiff in error, vs. Pamir Gerrin- 
GER and Micnar. Barscna.t, defendants in error. 


[1.] A judgment in attachment may be set aside in a court of law, upon an issue 
suggesting fraud or want of consideration, tendered by a judgment creditor of the 
defendant in attachment. 


Motion to set aside judgment in attachment, by a junior attach- 
ment creditor, and issue tendered suggesting want of consideration 
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or cause of action, to support the prior attachment judgment. In 
Muscogee Superior Court. Before Judge Alexander. May 
Term, 1847. 


For the facts of the case, and the issue tendered in the Court 
below, see the opinion delivered by the Supreme Court. . 


Jounson & WiuiaMs for the plaintiff in error. 
Scuuey for the defendants in error. 
By the Court—Nisser, J. delivering the opinion. 


Upon a rule against the sheriff for the distribution of money 
raised by attachment, the plaintiff in error, holding an attachment 
lien junior to that of the defendants, sought to set aside their lien. 
The attachment claim of both parties had been reduced to judg- 
ment. Forthe purpose of vacating the judgment of the defendants 
and thereby defeating their older lien, the plaintiff in error tendered 
to them in the Court below the following issues : 

1. That said Gettinger & Barschall, (the defendants in error,) 
have no judgment against Benjamin Hurd, (the defendant in attach- 
ment,) good and sufficient in law; nor did said Gettinger & 
Barschall have at the time of suing out their attachment, any cause 
of action against said Hurd, as alleged. 

2. That said judgment in favour of said Gettinger & Barschall 
had upon said attachment, is, and was, without adequate conside- 
ration, and therefore void as to the said Smith, (the plaintiff in error.) 

3. That the attachment in favour of Gettinger & Barschall was 
sued out on a note made by one Marston and not by the defendant 
Hurd, and that said judgment on said attachment was had and 
founded on said note made by said Marston, and that no other evi- 
dence besides said note, was produced to the jury who found said 
verdict in favour of said Gettinger & Barschall; and that therefore 
said judgment and attachment is of none effect as against said 
Smith. 

The defendants in error demurred to these issues, and the [1.] 
Court sustained the demurrer ; to which decision the plaintiff in 
error excepts, and upon it assigns error. The questions made by 
the record appear to be these, to wit : is it competent for a plaintiff 
in attachment, holding a judgment and an attachment lien younger 
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than the judgment and attachment lien of another plaintiff in attach- 
ment, against the same defendant, to set aside’ the older lien and 
judgment, upon the ground of want of consideration for that judgment, 
or upon the ground of fraud in the judgment ; and if it is, canit be 
done by motion, and issue tendered at law ? 

It dges not appear from the record, upon what ground the Court 
below sustained the demurrer to the plaintiff’s issues; whether 
Judge Alexander denied the competency of the plaintiff in error 
to attack the judgment of the defendants at all, or whether he held 
it irregular to attack it in this way ; we only know that he refused 
to order a trial of the issues. The note on which the attachment 
of the defendants is founded, is due on the 7th February, 1846, 
the same day on which their attachment was levied, and is signed, 
“ B, Hurd, by J. H. Marston.” The issues tendered deny this to 
be the note of Hurd; and whether it was or not, and whether there 
was or not fraudulent collusion between Gettinger & Barschall and 
Hurd, or his agent Marston, to give them an attachment lien in 
defeat of the rights of the plaintiff in error, as creditor of Hurd, are 
the questions sought to be tried. Our analysis of the whole pro- 
ceeding, therefore, resolves it into the questions put by us; can the 
judgment of Gettinger & Barschall be set aside, and in this way, in 
favour of a younger lien and judgment by attachment, for fraud ? 

The general rule as to the effect of judgments is, that they are 
conclusive upon parties and privies. Parties are all such persons 
as were directly interested in the subject matter, had a right to 
make defence, to adduce testimony, to cross-examine witnesses, to 
control the proceedings and to appeal from the judgment. Privies 
are all persons who are represented by the parties and claim under 
them, all who are in privity with the parties; the term privity 
denoting mutual or successive relationship to the same rights of 
property. 

This rule is founded upon the expediency and necessity that a 
limit should be prescribed to litigation, and that the same cause of 
action ought not to be brought twice to a final determination. 
“ Justice requires, (says Mr. Greenleaf,) that every cause be once 
fairly and impartially tried ; but the public tranquility demands, 
that having been once so tried, all litigation of that question and 
between those parties, should be closed forever.” Persons occu- 
pying the relation of privies are concluded by the judgment, on 
the ground that they are identified in interest with the party. All 
privies, whether in estate, in blood, or in law, are on this principle 
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estopped from litigating that which is conclusive upon him with 
whom they are in privity. All persons not parties or privies are 
regarded as strangers. Duchess of Kingston’s Case, 20 Howell St. 
Tr. 538 n.; 9 Dowl. 228; Carver vs. Jackson, 4 Peters 85, 86; 14 
Johns. 81; 2 Doug. 517; Greenleaf Ev. secs. 19, 20, 189, 522,523; 
1 Kelly 410. 7 . 

Strangers are not concluded by a judgment. Brown vs. Chaney, 
1 Kelly 412, and the authorities there cited. Nor are persons liable 
as sureties, conclusively bound by a judgment against their prin- 
cipals, Bryant Guardian §c. and Beall Ex’r. of Pye vs. Owen & 
Wife, 1 Kelly 369, 379 ; 1 Kelly $4; Ib. 410, and the authorities 
in these cases cited. 

Without going further into the general doctrines upon this sub- 
ject, we proceed to say, that the plaintiff in error was not a party, 
nor a privy, to the judgment or attachment rendered in favour of 
Gettinger & Barschall vs. Hurd. He had no power, in his own 
right, to make a defence against it, to adduce testimony, to exam- 
ine witnesses, to control the proceedings, or to enter an appeal. 
The proceedings in attachment after it is returned executed, if the 
property is not replevied, are by statute, in Georgia, the same as 
in case of original process against the body, where there is default 
of appearance. Hotchkiss 552. The plaintiff’s declaration may 
be filed at the first term, and the defendant is entitled to replevy, 
or plead to the declaration whether he replevies or not. Hotchkiss 
553, 554. In these provisions we find no grant of authority to 
strangers to come in and plead, or in any way to be heard in their 
own right. 

By the act of December, 1816, when an attachment issues’ 
against an absent person, any person is authorized to act as a 
friend to the defendant, and give good special bail, and by himself 
or attorney plead and defend the suit. Hotchkiss 554. It might 
be argued that this statute gave to the plaintiff in error the right of 
being heard against the rendition of this judgment, and, failing to’ 
exercise it, he cannot be heard in avoidance of it. To which I 
reply: this act was designed to protect the defendant, and enures 
to his benefit alone. The pleading allowed is, such pleas as the 
defendant himself might set up in his own person. Before a 
stranger could be heard, the Court must be satisfied that he 
appears as the friend of the defendant, and that he defends with his 
approval. This might be inferred, and ordinarily is inferred, from 
the character of the defence made. But suppose a stranger should 
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demand under this statute to plead, in bar of the plaintiff’s recovery, 
a fraudulent combination between him and the defendant, to cheat 
creditors ; in such a case he does not appear as the friend of the 
defendant, but as his antagonist; in such a case the Court would 
be compelled, without pleadings, without an issue legally made, 
to determine what are the rights of the stranger in the stbject 
matter of the suit, and to determine an issue sprung upon it infor- 
mally, between the stranger and the defendant. Such irregularity 
could not be tolerated. But if, (which we deny), this statute gave 
to the plaintiff in error the right to be heard, it is not compulsory ; 
he is not compelled to come in and plead, at the peril of a forfeiture 
of all other rights and of all other remedies against a fraudulent 
judgment. His remedies, upon that supposition, would be cumu- 
lative. Moreover, if it was his privilege to be heard against this 
judgment, it is not conclusive upon him waless he had notice of the 
pendency of the suit ; and notice he had not—the record discloses 
no such fact. He was not served—was not cited to come in and 
plead. It is not important, however, to labourthis position, as we 
are of opinion that the statute of 1816 does not relate to a party 
situated as was this pleintiff in error. As to the doctrine, how- 
ever, touching the necessity of notice in cases where there is a 
liability over, sought to be enforced, See Brown vs. Chaney, 1 Kelly 
412. 
The plaintiff in error being a stranger then to this judgment, 
I presume it is’ scarcely necessary to adduce authorities to de 
monstrate his right to set it aside, if prejudicial to his interest, for 
fraud. Nor is it any the less questionable, that he may set it aside 
as being wholly without consideration. But there are some autho- 
rities which relate more particularly to attachments, which have a 
direct relevancy to this cases In Massachusetts, fraud will defeat 
an attachment, as against other creditors of the defendant. In 
Pierce vs. Jackson, 6 Mass. 244, Parsons, Chief Justice, holds 
the following language: “A suit is sometimes commenced when 
the plaintiff well knows that no cause of action has accrued to him; 
but his object is to obtain security by attachment, in preference to 
other creditors, who have causes of action. This attempt is against 
law, and a fraud on the other creditors, for whom some remedy 
ought to be provided. The debtor joining in the fraud, either to 
defend the suit, or by releasing errors, cannot defeat the creditor 
of his legal right to attach. Jf therefore the plaintiff, when he 
caused the attachment to be made on his writ, had no cause of action, 
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he cannot claim the benefit of his attachment against a creditor hav- 
ing a good cause of action.” 

So also when, with the assent of the debtor, a plaintiff attaches 
on a fictitious debt, his attachment will be set aside for fraud. 
Adams vs. Paige, 7 Pick. 542. 

So also, when in one action an attachment is made, and judg- 
ment recovered on two demands, one of which is honest and the 
other fraudulent, or not due, the attachment is vacated for the 
whole. Fairfield vs. Baldwin, 12 Pick. R. 388; Kendall vs. Law- 
rence, 22 Pick R.540. 

So also, when there is an adjustment between the parties to a 
suit, and a judgment is entered by consent, including some demands 
for which there was no proper count in the writ, it was held, that 
the whole attachment was void as to other creditors. Clark vs. 
Forcraft, 7 Greenlf. 248. See also 11 Pick. 352; 10 Pick. 9; 
4 Pick. 143; 12 Mass. 495, 497; 16 Mass. 420, 422. 

These principles and these authorities establish, that this attach- 
ment may be vacated, and also the judgment which is founded on 
it, for fraud—for any thing that amounts to a fraud upon the rights 
of other creditors, whether the defendant be a party to the fraud 
or not. It was sought to be done in this case, by an issue at law, 
Lefore a jury. Can it be sodone? is the remaining inquiry. That 
it may be. done by a proceeding in equity, by a creditor whose 
debt is not reduced to judgment even, I presume there is no 
doubt. It may be conceded, for it has been so ruled, particu- 
larly in South Carolina, that a creditor whose debt is not reduced 
to judgment, cannot, upon motion, set aside a judgment in attach- 
ment, forirregularity. In this case the debt of the objecting creditor 
is in judgment; he also has a lien upon the fund in the hands of 
the court for distribution. Nothing ismore common in our courts, 
upon the distribution of money, than, upon the suggestion by one 
holding a junior lien that an older execution has been paid, to 
send that fact to be tried by a jury at law. Why may not a sug- 
gestion that there is fraud in the judgment, be tried in the same 
way? Itis not enough to say, that the party has a remedy in 
equity ; for over questions of fraud, the jurisdiction by express 
statute, and indeed by the general law, in courts of law and equity, 
is concurrent. Prince, 447. We think it is at the option of the 
party to move at law or go into equity. If he chooses to abide the 
rules of the law, the risk is his; the court has no right to 
turn him away. In South Carolina it has been determined that a 
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judgment will be set aside, at the instance of a creditor, upon an 
issue of fraud before a court of law. 1 Hill S. C. R. 262 ;. also 
in Downs vs. Fuller, 2 Met. 135. 

Let the judgment be reversed. 





No. 25.—Emanuet Ezexiet, plaintiff in error, vs. Georez M.. 
Dixon, defendant in error. 


[1.] In construing a statute, the intention of the legislature is a fit and-proper subject 
of inquiry. That intention, however, is to be collected from the act itself, and 
other acts upon the same matter. ‘ 

[2.] When the language of a statute is clear, direct, and positive, leading to no absurd 
results, and affording a suitable, if not a sufficient remedy for an existing evil, 
courts should be governed by the obvious meaning and import of its terms. 

{B.] If an insolvent debtor assigns his property to one or more persous, in trust, for the 
benefit of a portion of his creditors, to the exclusion of the rest, such conveyance 
is null and void by the act of 1818, as against those who are excluded. 


Claim. Tried before Judge Avexanper. In Muscogee Supe- 
rior Court. May Term, 1847. 


Ezekiel levied an attachment sued out against one Nathan Lich- 
ton, upon certain merchandise, which was claitned by Dixon. Upon 
the trial, Dixon read in evidence a deed to himself and one Simom 
Lichton, executed by said Nathan Lichton, assigning the goods;. 
wares and merchandise, to them, ¢n trust for the benefit of certaim 
specified creditors, who were to release Lichton from all further’ 
liability. (Fer a copy of this deed see the opinionw delivered by 
the Supreme Court.) The plaintiff, Ezekiel, was not one of the 
ereditors provided for by said deed. Some of the creditors 
named, but not all of them, had assented to the terms of the deed. 
Upon this state of facts the Court below charged'the jury on the 
trial, that such a deed was. not in violation of the act of 1818, un- 
Tess a trust was reserved for the benefit of the seller, and if exe- 


euted bona fide it was yalid. 
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To which charge the plaintiff excepted. The jury found for 
the claimant. | 


Jounson & Wituams, and G. E. Tuomas, for plaintiff, made 
the following points. 


ist. That said deed is void under the act ef 1818, because it 
prefers some of the creditors to the exclusion of others. Prince, 
164, 165; 9 Law Lib. 45, 46, 57, 84, 85; Hotchk. 426. 

2d, Because the assent of the creditors was had after the levy of 
the attachment. 7 Ala. R. (new series) 262. 

3d. Because said deed contains a clause whereby a future benefit 

_ may accrue te said Lichton, in this; that if enough of the creditors 

do net accept and comply with the terms of said deed, to exhaust 
the property turned over, the residue will enure to the benefit of 
the defendant, or to his brother, one of the trustees. 

4th. That the compensation to the trustees is unreasonable and 
unjust. 

5th. That said deed is void for uncertainty. 

In support of the first point they cited, 1 Kelly R. 157 and 176, 
in addition to the other authorities referred to. 


Jones, Bennine & Jones, for claimant, the defendant in errer, 
submitted the following points and authorities : 


First. The act of 1818 can, by its title, extend only to assign- 
ments “of property,” “to a portion of creditors,” to the exclusion 
of others. Act of 1818; Prince, 164. 

2d. An assignment to trustees for creditors, is not the same thing 
as an assignment directly to creditors, particularly when, as in 
this case, the creditors are made cestuis que trust only of the proceeds 
of the thing assigned. 

3d. But if it is the same thing, then this deed.is saved by the 
proviso in said act of 1818. Prince, 164, 165. 

Second. But is not the deed in violation of some other law? for 
instance the 13th Eliz. Hotchk. 424. It is not, for— 

1st. By the statute 13th Eliz.,a debtor can make no assign- 
ment, “ with intent to hinder, delay, or defraud, creditors. 

2d. But he may by unconditional assignment prefer some ere- 
ditors to others. Eastman vs. McAlpin, 1 Kelly,157; Grover and 
others vs. Wakeman; 11 Wendell, 187. 
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3d. Therefore, an assignment unconditionally, preferring some 
creditors, is not one made “ with intent to hinder, delay, or de- 
fraud creditors, within the 13th Eliz. 

4th. Now an assignment unconditionally, preferring some cred- 
itors, is one unconditionally postponing others. 

5th. But if creditors cannot say that a postponement of them, 
which was certain and unconditional, was made “ with intent to 
hinder, &c., them,” much more can they not say, that a postpone- 
ment, which was only conditional and doubtful, was so intended. 
11 Wend, 187, supra; 2 Bin. 174; 3 Price, 6; 5 Mass. 42; 
8 Pick.63; 5 id. 28; 3 Penns. 86; 5 Greenleaf, 245; 2 Stew. 86; 
3 Watts, 198; 2 Paige, 490. 

6. And indeed a preference of some creditors, whether absolute 
or conditional, may as well be said to be intended to advance 
creditors as to “ hinder” them. 

Third. A creditor not preferred (as Ezekiel) cannot complain of 
these burdens laid upon the creditors preferred, particularly when, 
as in this case, the burdens, considered per se, are for his benefit, 
as they leave him the future acquisitions of the debtor without 
competitors. 

This is also true of such creditors, as, having a chance of being 
preferred, voluntarily reject it. 

2. And as to such creditors as accept the assignment, if he 
may prefer them voluntarily, he may, upon consideration; at 
least such preference will stand till they complain. Indeed, the 
deed as to them, (being parties to it,)is good by the act of Elizabeth 
itself. The idea of duress therefore can find nothing in the case 
to attach itself to. 

3. The principle, that’if a debtor will surrender all of his 
property to his creditors, they ought to give him a full discharge 
from his‘debts, instead of being a principle of fraud and injustice, 
is one which is born of the purest and noblest feelings of the heart, 
and which is nurtured and cherished by the most deliberate con- 
victions of the understanding. It is the foundation of all compo- 
sition with creditors, and of every system of bankruptcy. 


By the Court—Lvmrxin, J. delivering the opinion. 


Nathan Lichton, an insolvent debtor, executed the following 
assignment to George M. Dixon and Simon Lichton, to wit: 
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“ GEORGIA, } Know all men by these presents, that I, 

Muscogee County, ' Nathan Lichton, of the County and State 
aforesaid, for and in consideration of the sum of five dollars to me 
in hand paid by George M. Dixon and Simon Lichton of said 
County and State, the receipt whereof I do hereby acknowledge, 
have sold and delivered, and by these presents do sell and deliver 
in consideration aforesaid as well as in consideration of the trusts 
and confidences hereinafter specified to be well and truly per- 
formed by the said George M. Dixon and Simon, Lichton, the 
goods, wares, and merchandise now in store and in possession of 
the said Nathan Lichton, in the city of Columbus, Georgia, the 
same consisting among other things of brandy, gin, whiskey, rum, 
wine, segars, tobacco, cutlery, shoes, razor-strops, bonnets, coffee, 
sugar, salt, nails, syrups, bitters, oils, candles, shot, lead, white 
lead, powder, wooden-ware, hats, hardware, matches, crockery, 
pickles, caps, soap, spices, indigo, London porter, copperas, together 
with an assorted stock of dry goods, with many and all other arti- 
cles in store as aforesaid. And in consideration aforesaid, the said 
Nathan Lichton hereby assigns and transfers to the said George 
M. Dixon and Simon Lichton all the book debts or accounts due 
to the said Nathan Lichton; for goods, wares, &c. sold by said 
Nathan Lichton. 

In trust and confidence that said George M. Dixon and Simon 
Lichton shall sell and dispose of the aforesaid stock of goods, wares 
and merchandise, to the best advantage, at public or private sale, 
for cash, or on such terms as they the said Dixon and Simon Lich- 
ton shall think best; and also shall collect all the book debts due 
the said Nathan Lichton, and receipt for the same. In trust fur- 
ther, that the said George M. Dixon and Simon Lichton, shall pay 
off and discharge all debts due by said Nathan Lichton for rents, 
or to become due on contracts already made, and shall also retain 
for their services in peformance of the trusts herein specified, 
the sum of five per cent. each, and in addition thereto a sum not 
excéeding five hundred dollars for extra time and labour in making 
said sales and the settlements herein referred to. In trust further, 
that the said George M. Dixon and Simon Lichton, after having 
sold and disposed of said stock of goods, wares and merchandise, 
and realized the money therefor, and collected all the book debts 
due said Nathan Lichton which can be made available, shall pay 
out the same, pro rata, to all such creditors hereto annexed, who 
shall file their claims in the hands of said George M. Dixon and 
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Simon Lichton within six months from the date hereof, and who 
shall release the said Nathan Lichton from all further liability for 
or on account of said debts, — 

In testimony whereof, and in acceptance of the trusts herein cre- 
ated, all the parties hereto set their hands and seals, this twenty-fifth 
day of February, 1847. 

NATHAN LICHTON, (t.s.) 
GEO. M. DIXON, (L. 8.) 
SIMON LICHTON, (L. 8.) 
Signed, sealed and delivered in presence of 
E. Harsney. 
Wuuis J. Hausreap, J. P.”’ 


A List of Debts due by N. Lichton, February, 1847. 
Perkins, Brook & White New-York... ..$1,330 
Lemuel Smith 
Jose Manganedo 
Curtis & Lyman 
W. H. Carey & Co 
Drury, Fairbanks & Co 
J. & G. C. Alexander 
cdc catnwe ee nomen 
I,. Chapman 
Eli C. Blake 
Furman & Davis 
P. Gordon 
Job Chandler & Foster 
Ripley & McCullough 


Ingolsby, Boesseau & Co 
Cameron, Moore & Co 
W. D. Smith 

Wm. Underwood & Co 
Smith, Wright & Co. ...-.....-- New-York.... 
Cleland & Danforth 
Fanning, Tweedy & Co 
Samuel Judd’s Sons & Co 
Lawrence Myers & Co 

O. & A. Wetmore 

F.S. & D. Lathrop 

Gans Leverman 
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l 
Frost & Wallace New-York.... 131 50 
Thomas & Downing Columbus .... 201 80 
Jonas Fiedenwald Baltimore .... 80 00 
Duncan McKenzie Columbus.... 364 00 
Julius Rettberg 240 00 





Two days thereafter, Emanuel Ezekiel, a creditor not em- 
braced in the deed, sued out an attachment against Nathan Lich- 
ton, upon the ground that he was removing without the limits of 
the State, which was levied upon the same property conveyed by 
the deed, it being still in the store formerly occupied by Lichton. 
The property was claimed by Dixon. Upon the trial of the right 
of property, the plaintiff in attachment requested’ the court to’ 
eharge the jury, that this instrument was void by the act of 1818.. 
This the judge refused to do; but, on the contrary, instructed the 
jury that, under that statute Lichton had the right to prefer one set 
of creditors to another, in this mode, provided the transaction was 
bona fide and there was no benefit, secret or open, reserved for the’ 
benefit of the debtor. 

For the giving of this charge, as well as for the refusal to give’ 
the instructions prayed for, the plaintiff in attachment excepted 
And it becomes our duty to affirm or reverse the decision 
below. 

The act of 1818 is in the following words: “ An act to prevent 
assignments or transfers of property to a portion of creditors, to’ 
the exclusion and injury of the other creditors, of persons who 
fail:in trade, or who areindebted at the time of such assignment or’ 
transfer. 

“‘ Whereas a practice of selecting particular creditors, by as- 
signments and transfers of property, made by persons indebted, 
and thereby excluding or defrauding other bona fide creditors of 
their just claims on the estate of insolvent debtors, is contrary to 
the first principles of equity and justice; to prevent the mischief 
thereof, 

“ Be it enacted, &c. That any person or persons unable to’ pay 
his, her or their debts, who shall at any time hereafter make’ 
any assignment or transfer of real or personal property, stock in' 
trade, debts, dues or demands, in trust to any person or persons, 
in satisfaction or payment of any debt or demand, or in part there- 
of, for the use and benefit of his, her or their creditor or creditors, 
or for the use and benefit of any other person or persons, by which 
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any creditor of the said debtor shall or may be excluded from an 
equal share or portion of the estate so assigned or transferred, 
such assignment, transfer, deed or conveyance, shall be null and 
void, and considered in law and equity as fraudulent against cred- 
ditors. Provided nevertheless, That nothing contained in this act, 
shall prevent any person or persons in debt from bona fide and 
absolutely selling and disposing of any part or the whole of his, 
her or their estate, so the same be free from any trust for the 
benefit of the seller, or any person or persons appointed by him, 
her or them.” Prince, 165. 

Counsel for the assignee admit that the deed to Dixon is within 

the words of the act of 1818; but they contend, that it shall be 
adjudged to be without its operation, because it comes within the 
reason of the proviso, which allows a preference to be made in a 
particular way, by an insolvent debtor among his creditors. 
[1.] There are two modes of construing statutes—the one strict, 
the other liberal. The former adheres to the plain and obvious mean- 
ing of the law as it is written. ‘The latter takes a larger, wider, 
and more comprehensive survey. It distinguishes between the 
intent and the natural signification of the words employed by. the 
legislature ; and declares, that a case, not within the meaning of 
the statute, according to the opinion of the judges, shall not be 
embraced in the operation of the statute, although clearly within 
the words. And, vice versa, that a case within the meaning, though 
not within the words, shall be included. Nay, it goes still further, 
it seats the court in the senate chamber, and authorizes the judge 
to give such construction as will not only carry out the mind of 
the makers, but even to apply the rule to cases which, it is 
admitted, they did not contemplate, but which, it is supposed, the 
lawgiver would have provided for, if he had seen fully the mischief 
and the remedy. Sitting inan American court, J never can sub- 
scribe to this doctrine, and give my sanction to the latitude in 
which it has been practically indulged in its application in Eng- 
land. 

Where British statutes, such as the statute of frauds, of limi- 
tations, and the habeas corpus acts, have been adopted by our own 
legislation, it is reasonable to suppose, that it was designed to 
receive and incorporate, as well the known and settled construc- 
tion which had been given by the British courts to these acts, 
as the acts themselves. In such cases, therefore, we are not at 
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liberty to controvert the constitution; but, when called upon to 
interpret an act of our own, we are fettered by no such shackles. 

Moreover, great regard ought to be paid to the interpretation put 
upon a statute by the sages of the law who presided at the time, 
or shortly ‘after its passage ; cotemporanea expositio est forlissima in 
lege. It becomes a rule of conduct for our people, contracts are 
regulated by it, large and valuable estates depend upon it; and 
although, if it were now res integra, it might be very difficult to 
maintain such a construction, yet, at so late a day, the argumentum 
ab inconvenienti, applies with great weight. We ought not to 
disturb a principle that has so long and so extensively prevailed ; 
communis error facit jus. 3 

I acted upon this principle in Whitehead vs. Peck, 1 Kelly 140, 
and likewise in Booth vs. Williams, 2 Kelly, and have since 
regretted that the Court had not yielded to it, in Harrison et al. vs. 
Walker, 1 Kelly, 32, although I have never doubted, in other 
respects, the correctness of that decision. 

Excessive legislation is said to be the vice of republics; yet, 
after all, it may be proof only of the entire separation of the judi- 
cial from the /egislatire department of the government. Each 
moves in its own orbit, and discharges the functions peculiar to 
itself. What jurist has not felt surprised at finding how very 
few acts of parliament existed, which had any relation to the 
general prin@ples of the English law; these have been left to 
be moulded, almost exclusively, by the courts of justice. Most of 
their statutes relate to mere fiscal regulations and concerns. 
British judges have not hesitated to assume legislative power, and, 
under the pretence of judicial exposition, have, in fact, made a 
great portion of the law of England. Lord Mansfield presided 
in the King’s Bench from 1756 to 1788, thirty-two years. . During 
this period there were decided some forty cases on insurance, @ 
half dozen under the title of factors and agents, and a dozen or: 
more on bills of exchange and promissory notes; and it is impos- 
sible to read many of these opinions, as reported in Burrow, Cowper, 
Dougluss, and the 1st volume of Term Reports, and discriminate 
between them and the statutes of the legislature of the realm for 


the same epoch. 
It was the boast of Chief Justice Pemberton, that, while he was 


judge, he had made more law than kings, lords and commons, 
since the time he was born. 
I admit, that whenever the words of an act are obscure or 
VOL. Ill. 20 
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doubtful, or bear either none or a very obscure signification, the 
intention of the legislature, as well as other helps, may be resorted 
to in order to find and fix their true meaning. But I hold, at the 
same time, with Lord Chief Justice Willes, “that it is very dan- 
gerous for judges to launch out too far in searching into the intent 
of the legislature, where they have expressed themselves in plain 
and clear words. Wiles, 397. 

And, with the Supreme Court of the United States, in Sturges 
vs. Crowninshield, “ that, although the spirit of an instrument, 
especially of a constitution, is to be respected not less than its 
letter, yet the spirit is to be collected chiefly from its words.” 
And that, “it would be dangerous in the extreme to infer, from 
extrinsic circumstances, that a case for which the words of an 
instrument expressly provide, shall be exempted from its opera- 
tion. Where words conflict with each other, where the different 
clauses of an instrument bear upon each other, and would be 
inconsistent, unless the natural and common import of words be 
varied, construction becomes necessary, and a departure from the 
obvious meaning of words is justifiable. But if, in any case, 
the plain meaning of a provision, not contradicted by any other 
provision in the same instrument, is to be disregarded because we 
believe the framers of that instrument could not intend what they 
say, it must be one in which the absurdity and injustice of applying 
the provisions to the case would be so monstrous, tit all mankind 
would, without hesitation, unite in rejecting the application.” 
4 Wheaton, 202. The Marquis Beccaria, in his admirable little trea- 
tise on Crimes, thus expresses himself: ‘There is nothing more 
dangerous than the common axiom—the spirit of the laws is to be 
considered. To adopt it, is to give way to the torrent of opinions, 
Our knowledge is in proportion to the number of our ideas; the 
more complex these are, the greater is the variety of positions in 
which any proposition may be considered. Every man hath his 
own particular point of view, and, at different times, sees the 
same objects in very different lights. The spirit of the laws will 
then be the result of the good or bad logic of the judge; and this 
will depend on his good or bad digestion, on the violence of his 
passions, and on all those little circumstances which change the 
appearance of objects in the fluctuating mind of man. 

“ The disorders that may arise from a rigorous observance of 
the letter of the laws, are not to be compared with those produced 
by the interpretation of them. The first are temporary inconve- 
niences, which will oblige the legislature to correct the letter of 
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the law; and this will put a stop to the fatal liberty of explaining. 
When the code of laws is once fixed, it should be observed in the 
literal sense; and nothing more is left to the judge, than to de- 
termine whether an action be or be not conformable to the written 
Jaw. When the rule of right, which ought to direct the actions of 
the philosopher as well as the ignorant, is a matter of controversy, 
not of fact, the people are slaves to the magistrates.” 

Shall truths like these bring upon their author the classical re- 
proach, qui haeret in litera, haeret in cortice? They are far too 
enlightened for the soil (Milan) which gave birth to them. They 
would confer honour even on the conscript fathers of our own - 
republic. The most stern and stubborn devotee to liberty and 
limited government, never gave utterance to sounder or more salu- 
tary sentiments. 

Mr. Bisset, author of the Life of Burke, and of the History of 
the reign of George III., makes the following admirable and ap- 
propriate reflections in referring to the retirement of Lord Mans- 
field from the King’s Bench. 

“ For comprehending the law of this particular country, William 
Murray, a man-of the most acute and extensive genius, had pre- 
pared himself by a profound study of history, general ethics, the 
philosophy of jurisprudence, the investigation of human passions 
and conduct, and the civil law, on which the judicial institutions of 
so great a part of modern Europe are founded. On this basis he 
raised his superstructure of knowledge of the English code. To > 
the depths of legal science, the accuracy and extent of juridical 
details, he added the pleasing and impressive accomplishments ofan 
engaging, graceful and persuasive eloquence. From such an union 
and extent of qualifications, Mr. Murray very early rose to most 
distinguished practice. With such opportunities of observing the 
circumstances of society, of civil actions and engagements, and 
criminal perpetrations, his penetrating and comprehensive mind 
saw that the progress of social, and especially commercial inter- 
course, was producing new combinations, which had not been 
specially foreseen when the laws applied to such subjects were 
enacted ; therefore he inferred that the essential principles of 
justice required such a latitude of interpretation as would render 
existing laws applicable to the new cases. 

“The intelligent reader must know that there are two great 
standards of judicial interpretation; the one the authority of 
custom, decision and statute, according to the literal definition ; 
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the other according to the general principles of equity construing 
‘particular law, written or unwritten, in such a way as best to 
answer the great ends of justice. The learned reader must recol- 
lect that, at Rome, two sects of civilians arose from the above- 
mentioned difference, the Proculians and the Sabinians, taking 
their names from two eminent jurists. The first of these, resting 
entirely on authority and definition, merely considered the letter 
of the law. The second, interpreting more freely, endeavoured to 
adapt it to their conceptions of justice in the case. Each of these 
modes has advantages and disadvantages; by the former, parties 
may know the exact rule by which their dispute will be tried, but 
may find the literal judge difficulted in applying his rule to their 
case, or entangled by precedents, forms and definitions, unable 
to solve the question agreeably to substantial justice ; by the latter, 
the parties may, from a just and competent judge, expect an equit- 
able determination of the question: but they depend on his individual 
understanding and integrity. By deviating from literal explanation, 
in the progress of construction the law may be changed, and thus 
the judge become a legislator. During the republican periods of 
the Roman law, strict and rigid interpretation of usages and 
decrees prevailed; during its imperial history, latitude of con- 
struction was gradually substituted, and when Trebonian and his as- 
sociate civilians digested the laws into one great body under Jus- 
tinian, its constructive character predominated; hence modern 
jurists, whose legal doctrines have owed a great part of their for- 
mation to the civil law, have interpreted freely. 

“ The close precision of English reasoning has diffused itself 
through municipal institutions, and, combining with the English 
accurate sense of justice, has in the great body of the law made so 
specific provisions for all cases, when the laws were enacted likely 
to occur, that it may be safely adranced as a general position, that 
in every question within the knowledge, foresight and intent of our law- 
givers, the more nearly the decision follows the letter of the law, the 
more fully will the purposes of justice be answered ; but when com- 
binations of engagements and conduct arise, which law-givers have 
not specifically anticipated, and on which the judge is called to 
give decision, he must apply the constructive character of the civil 
law.” 

‘The Historian and Reviewer, after noticing the fact that his 
great favourite verged more to constructive than literal interpre- 
tation, “partly from that powerful and comprehensive genius, 
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which, in seeking its ends, might less regard customary details than 
adequacy of means,” thus concludes: “ Perhaps on the whole, 
unless a judge be uncommonly sagacious and able, literal inter- 
pretation, keeping as closely as possible to precedent and statute, 
if in some cases it may be an obstacle to what is right, yet in a 
much greater variety, is a preventive of what is wrong.” 

Who does not see in this picture the shadowy outline of the two. 
great political parties which divided this country at the formation 
of the Government? Instead of taking the constitution (our 
supreme law,) as it is, and adhering to it in good faith, the friends 
of consolidation have sought by interpretation to make it what they 
would have it to be. And this was threatened in the convention 
that formed it, if the annals of the times are to be credited. Had 
latitudinary interpretation—the ever-fruitful source of disputation 
and strife—been eschewed from the beginning, we should, as a 
nation, have escaped those heart-burnings and contentions which 
have repeatedly menaced the overthrow of our beloved Union. 

With these general observations as lights to our path, what, I 
ask, is the plain reading of the act of 1818, as heretofore quoted ? 
And, to collect its meaning, let us look to the law itself, leaving 
out of view title, preamble and proviso. 1 would remark, however, 
that the ¢it/e is in strict conformity to the enacting clause. That 
the preamble cannot of course restrain the body of the act. (2 Har. 
& Johns. 69.) The difficulty here is, that the preamble is larger 
than the act itself; and as to the proviso, it does not affect, in the 
remotest manner, the body of the act. And besides, it confers no 
new right. There never was a time when an insolvent person 
might not dona fide and absolutely sell and dispose of his property, 
provided it was free from any trust. 

I recur then to the question, what is the intent of this act? [2.] 
It speaks for itself, and in the most clear and unambiguous lan- 
guage. It declares that any person unable to pay his debts, who 
shall make an assignment of his property in trust to another, in 
satisfaction of any debt, or in part payment thereof, for the use and 
benefit of his creditors or any other person, by which any creditor 
of the debtor shall be excluded from an equal share or portion of 
the estate so assigned, such conveyance shall be void as sgn the 
creditor or creditors so excluded. 

Is not, I ask, the transfer from Lichton to Dixon & Lichton [3.] 
the Daguerreotype likeness of the one prohibited by the act? 
Nathan Lichton, admitted to be insolvent, assigns the whole of his 
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effects to George M. Dixon and Simon Lichton, in trust—first. to 
pay them for their trouble, and then in payment of certain cred- 
itors, provided they will file their release in a given time ; and this 
is done to the exclusion of Emanuel Ezekiel, the plaintiff in attach- 
ment. To sustain this instrument is to repeal the statute. If this 
deed is not condemned by it, nothing can be. It is drawn in the 
very teeth of the act; and what is there out of the body of the 
statute to help it ? 

The title of the act is to prevent partial assignments. The pre- 
amble asserts, that any preference given to particular creditors by 
ingolvents, is unjust; and the act then proceeds to designate a 
particular mode in which this shall not be done—no doubt the mis- 
chief which the Assembly had in its eye at the time. It then con- 
cludes by declaring, that notwithstanding this class of conveyances 
‘was prohibited, that it was not their design to prevent any person 
from making a bona fide and absolute sale of his property. And 
because a preference might still be made in this way, by selling the 
property either to the creditor himself, or to a third person, and 
paying over to the favoured creditor the proceeds in extinguish- 
ment of his demand, it is gravely insisted that it was unreasonable 
to forbid a preference being made in the way now attempted. 
This may be true ; still, had they not the-right thus to discrimi- 
nate with or without reason—yea, even against reason? And are 
not courts powerless to interfere? And yet I feel it due to the 
authors of this act, to say, that I can see many reasons why a direct 
sale would be tolerated, and this species of conveyance to relatives 
and friends in trust for creditors, repudiated. 

But I am content to shield myself under the obvious import of 
the terms of the statute itself. I shall always deem it my duty to 
conform to.the express will of the Legislature when the statute is 
constitutional, reasonable, effectual, and free from obscurity. And 
when the language, as in this instance, is clear, direct, and 
positive, leading to no absurd results but affording a suitable if not 
a sufficient remedy to an existing evil, I do not feel at liberty to 
speculate upon the imperfection of the law as it is. I repeat it, 
for it is a vital truth, and one which cannot be too often reiterated, 
that there is nothing more fatal to the security of person and prop- 
erty, than the uncertainty which must necessarily attend that law 
which looks to the Bench for its occult meaning. No citizen, no 
attorney, ever can calculate exactly in such acontingency. Hence 
the discontent always evinced at this method of interpreting laws. 
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In the one mode the whole profession harmonize. In the other a 
there is not, and, from the nature of the case, never can be, either a 
uniformity or stability. 

Judgment reversed. 












No. 26—R. &-G. Banker, plaintiffs in error. vs. James N. 
BeruuneE and Danie McDovaeatp, defendants in error. 






[1.] Where a claim case is pending under the provisions of our statute, in the name of 
R. & G. Barker, for the use of A. B. Davis, administrator of Benjamin P. Tarver, 
held, that on the death of Davis, the suit abated until the legal representative of 

Tarver was made a party. 











Claim. From Muscogee Superior Court, Judge ALEXANDER 
presiding. May Term, 1847. 










At April Term, 1842, of Muscogee Superior Court, the plaintiffs B 
in error, who petitioned for the use of Arthur B. Davis, administrator a 
of Benjamin P. Tarver, deceased, obtained a rule nisi for the foreclo- 
sure of a mortgage made by one James S. Moore and Milton J. 
Tarver, on certain lots in the city of Columbus. At October Term, 
1842, the rule was made absolute, and the property ordered to be 
sold. On the 30th day of January, 1843, a mortgage fi. fa. was 
issued, which on the 3d day of March, 1846, was levied on thé : 
property mortgaged. On the 2d day of June the defendants in 
error, James N. Bethune and Daniel McDougald, interposed a 
claim to the property levied on, and the claim was returned to the 
November Term, 1846, of the Court below. : 

At that term the claim was tried and the property found subject ; 7 
and the claimants appealed. 

At May Term, 1847, the claimants suggested on the record the q 
death of said Arthur B. Davis, administrator, Sc. 

Whereupon, the Court below ruled that the claim cause should 
be suspended, until the personal representative of said Tarver should 
be made a party. 

To this decision of the Court below, the plaintiffs in error 
excepted, and assign the same in this Court for error. 
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Jounson & Wiiuiams and G. E. Tuomas for plaintiffs in error, 
made the following points : 


1, Choses in action at common law are not assignable. 

2. R. & G. Barker, as plaintiffs, are liable for costs. 2 Stew. § 
Por. 358. 

3. Parties need not be made when the death of the party occurs 
‘after final judgment and execution issued. 4 Stew. § Por. 237; 
3 Gill § Johns. 359; 2 U. S. Dig. 348; 6 Bac. Ab. 114. 


Jones, Benntne & Jones, for the defendants in error, made the 
following points : 


The representative of B. P. Tarver should be made a party : 

1st. Because B. P. Tarver is the party in interest, and as such is 
taken notice of in law and equity. 

2d. Because his representative alone could give an acquittance. 

3d. Because he is liable for costs, and not the nominal plaintiffs. 
4 Term R. 340; 1 id. 619, 566; Bayley on Bills, 650; 1 Dall.. 
139; 1 Johns. R.531; 2 Johns. Cas.121; 3 Johns. R.425; 11 id. 
47; 1 Johns. Cas.411; 1 Johns. R.95; 10 id. 51; 12 id. 543; 4 
td. 403; 3 id. 425; 1 Johns. Cas. 51; 15 Johns. R. 405; 9 Cowen 
34; 2 id. 540. 


By the Court—W anne, J. delivering the opinion. 


The question presented for decision by the record in this case, is, 
whether the legal representative of Benjamin P. Tarver, for whose 
use the suit in the Court below is pending, ought to be made a 
party. It appears that the plaintiffs in error, R. & G. Barker for 
the use of Arthur B. Davis, administrator of Benjamin P. Tarver, 
proceeded to foreclose a mortgage on certain property therein 
specified, and after such foreclosure, levied the mortgage fi. fa. on 
the mortgaged property, which was claimed by the defendants in 
error. Pending the claim case on the appeal, Davis, the admmis- 
trator of Tarver, departed this life, and the estate of Tarver, for 
whose use the claim case was pending, was unrepresented. 

[1.] It is contended, however, by the plaintiffs in error, that as the 
legal estate is in R. & G. Barker, the case ought to proceed without 
making the representative of Tarver, for whose use this suit 
is pending, a party to it. We cannot bring our minds to that 
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conclusion. The record discloses the fact, that Tarver’s estate is 
deeply interested in the decision of this suit ; indeed, his legal rep- 
resentative may have the entire beneficial interest in its result, and 
the Barkers be the mere nominal trustees. This is not like a case 
where final judgment has been rendered, and the process of exe- 
cution is proceeding to collect the money, and one of the parties 
dies; here is a swit actually pending under the provision of our 
statute, originating, it is true, by the levy of an execution, but the 
rights of the parties so far as it regards the property levied on, are 
to be determined by the judgment which may be rendered in the 
claim case. 

The amount of the original indebtedness for which the judgment 
was rendered, may not be an open question, but whether the prop- 
erty on which the execution has been levied be subject to be seized 
and sold in satisfaction thereof, is an open question, which involves 
the rights of the parties, not only as it regards the main question, 
but the costs of the suit are also involved. 

The estate of Tarver has such an interest in the result of the 
suit, as, in our judgment, would require his legal representative to 
be made a party to it. 

The question has been propounded—suppose the nominal plain- 
tiff should die, ought -his legal representative to be made a party 4 
If it should be necessary for the prosecution of the suit, or the pro- 
tection of the rights and interests involved in it, we think the legal 
representative should be made a party, as where a promissory note 
not negotiable on its face, has been transferred by indorsement, so 
as to vest the equitable interest in the indorsee ; yet, the legal title 
of the paper, as we held in Read vs. Murphy, 1 Kelly R. 236, is 
in the original payee ; and the suit must be brought in his name, 
for the use of him who has the equitable interest; and in the event 
of the death of the payee of the note, we apprehend the suit would 
have to be instituted in the name of his legal representative, for 
the use of the party who has the equitable interest in the paper. 
Whenever there exists any doubt as to the propriety of making 
parties, for the protection of either the legal or equitable rights 
involved in a suit, the safer course is always to have the legal 
representatives of the deceased made a party. 

Let the judgment of the Court below be affirmed. 


VOL, Ul. = 
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No. 27.—Geonce Harcraves and Wituiam L. Wynn, plaintiffs 
in error vs. Fer1x Lewis, defendant in error. 


[1.] In a bill filed to enjoin the collection of a judgment against the surety on a usu- 
rious contract, by the principal, an order passed at chambers, before the return term 
of the bill, directing the principal and legal interest tendered in the bill to be 
accepted by the plaintiff in full satisfaction of the judgment, is in the nature of a 
final decree, and void ; because the judge of the Superior Court, as chancellor, has 
no right to pass such an order; nor can he deeree finally in any cause without the 
intervention of a jury. 

[2.] If usury is paid by a surety to the contract, cognizant to its being nsurious, he 
cannot recover the usurious interest from his principal. 


[3.] In Georgia the jury and the judge constitute the chancellor. 


In Equity. Motion to dismiss bill for want of prosecution. 
Who competent to render final decree in an equity cause. Usury 
paid by a surety, when not recoverable back out of his principal. 
These questions, made by the record, are determined in this case. 
From Muscogee Superior Court. May Term, 1847. Judge 
ALEXANDER presiding in the Court below. 


The facts and circumstances of this case are minutely and fully 
stated in the opinion of the Supreme Court, to which the reader is 


referred. 


Jounson & Wittutams, for the plaintiffs in error, imsisted that 
the decree was coram non judice, and cited statutes, and rules of 
Court. That the decree was not final, and cited 8 Wend. 219. 


Jones, Bennine & Jones, for the defendants in error, cited 
2 Dan. Ch. Prac. 218, 221, 229, 230. 


By the Court—Niszet, J., delivering the opinion. 


This bill, filed by Felix Lewis, against George Hargraves and 
William L. Wynn, in Muscogee Superior Court, makes the follow- 
ing case. Lewis borrowed of Hargraves a sum of money at 
usurious interest, and gave for it his note, with security. The 
note was renewed frequently in the course of some six or eight 
years, at the same usurious rate of interest, until the year 1830, 
when Lewis, having removed to the south-west, at his instance, 
and the instance of Hargraves, the last renewed note was taken 


. 
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up by Pierce Lewis and John L. Lewis, the father and brother of 
the complainant, and their own note, with William L. Wynn 
indorser, delivered to Hargraves in its stead. This note, it is 
charged, was given for the’ original usurious debt. Hargraves 
brought suit against the indorser, Wynn, and Wynn, fraudulently 
combining with Hargraves to injure the complainant, confessed 
judgment for the whole amount of the note, principal, and legal 
and usurious interest. Upon this judgment, execution issued and 
was levied upon the property of Wynn. This bill, reciting these 
facts, and charging, that if Wynn pays, or is made to pay the 
usurious interest due on the judgment, the complainant will be 
compelled to refund it to him—avers that a tender to Hargraves 
of the principal and legal interest of the debt has been made, and 
that complainant is still ready and willing to pay the same;-.and 
prays that Hargraves may be perpetually enjoined from collecting _ 
the judgment, and Wynn from paying it. The injunction was 
granted, and the answer of Hargraves filed in vacation, before 
the appearance term, which admits the facts charged in the bill, 
except the charge, that the note of Pierce Lewis and John L. 
Lewis, with Wynn as indorser, was given at the instance of res- 
pondent; and on this point answering, that these makers of that 
note proposed te respondent to give him their note, with Wynn as 
security, for the note which he then held of Felix Lewis, and upor 
which they were indorsers; which proposition the respondent 
accepted, and delivered to them the note of Felix Lewis. Upon 
the coming in .of the answer, Hargraves, by his counsel, before 
Judge Sturgis at chambers, moved to dissolve the injunction ; 
which motion, after argument, was refused. At the same time the 
judge passed the following order : 

Felix Lewis 

v8. , , 

Genastieaiensl Bill fer discovery, &c. 
William L. Wynn. 

In the above case, the sur of six thousand five hundred dollars 
having been tendered in satisfaction of the judgment in favour of 
Hargraves rs. Wynn, and the said sum having been deposited in 
the hands of the clerk : It is ordered that the same be paid to the 
attorneys of George Hargraves, in full payment of said judgment ; 
unless the Court should decide that the complainant is bound te 
pay an additional sum, as interest upon interest. 
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Subsequently, at chambers, and before the appearance term of 
the bill, the judge passed the following order: 
Felix Lewis 
v8. - 
George Hargraves and { 1" Equity. 
William L. Wynn. 

The attorneys in the above case are hereby notified, that the 
settlement heretofore made will be final and conclusive; as I 
cannot allow the claim of compound interest, on the ground that 
equity only looks to the original loan, and requires interest there- 
on from its date. All the subsequent agreements by way of 
renewals, were not legal contracts, and are not recognised in 
equity ; only looking back to the original transactions. 

(Signed JOSEPH STURGIS, Judge. 

September 6th, 1844. 

At the term of the Court following this order, it being the first 
term after the filing the bill, the following order appears upon 
the minutes, and was taken and entered in term: 

Felix Lewis 
v8. 
George Hargraves and 

William L. Wynn. 

The Court having sustained the bill, and the party defendant 
having accepted the money tendered, ordered, that the said bill be 
sustained and the injunction made perpetual. 

Thus this cause stood until the May Term of the Court, 1846; 
at which time Hargraves moved a rule nisi, calling upon the com- 
plainant, Lewis, to show cause why his bill should not be dismissed ; 
to which rule, at May Term, 1847, the complainant answered and 
showed for cause, that his bill was now pending; the same having 
been finally determined by the orders which I have hereinbefore 
recited. The Court, after argument had, discharged the rule, and 
that is the judgment to which Hargraves, the plaintiff in error, 
excepts, and complains that the Court erred in ruling that the 
orders passed by Judge Sturgis finally disposed of the bill; be- 
cause said orders are void and of no effect, in this, that the 
judge of the Superior Court, as chancellor, has no power to grant 
a final decree in this cause without the intervention of a jury. 
Thus we have the question presented for the revision of this Court. 
It involves the validity of these orders, and the extent of the powers 
of the chancellor in Georgia without the co-operation of a jury. 


Bill for injunction. 
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I shall consider the first two of these orders apart from the [1.] 
third; and the first remark I make concerning them is, that if 
they are valid, they operate asa final disposition of the cause; 
they amount to a final decree. The second is but a supplement 
to the first, announcing the decision of the judge on a question of 
interest, which had been reserved for further consideration. It 
announces the law which, in his judgment, regulated the contract 
as to interest, about which no question is made in the bill of ex- 
ceptions, and concerning which, therefore, we are not called upon 
to express an opinion. The first order directs the money which 
was tendered in the bill, and which had been deposited with the 
clerk, to be paid to the attorneys of Hargraves, “in full payment” 
of his judgment against Wynn, and if the judge had power to 
pass such an order at chambers, it extinguished that judgment, 
granted all which the complainant asked, and precluded Har- 
graves from all right or opportunity of being further heard. It 
assumes jurisdiction over the facts in the bill and answer, and 
adjudicates all the rights of both parties. “Ne do not deny the 
power of the Court to refusé the motion to dissolve the injunction; 
or to have dissolved the injunction, or retained it upon terms; 
to do all this was within the power of the chancellor. Injunctions - 
are subject to his discretion, guided and restrained by certain 
recognised rules. But we do deny to him the power to decree a 
perpetual injunction at chambers, before the pleading term had 
arrived, and of course without the intervention of ajury. In Eng- 
land, the chancellor has vastly more power in this regard than the 
judge has in this state; there, as a general rule, he has jurisdic- 
tion over the law and the facts; there are cases, however, where 
in England the chancellor cannot try the facts; in such cases the 
cause is remanded to the couris of law to find the facts, as when 
the relief sought is properly grantable in damages, and other 
cases where questions arise purely of matters of fact fit to be 
tried by ajury. In all such cases, even in England, the chancellor 
will either wholly decline the jurisdiction, or await the finding ofa 
jury atlaw. 1 Story Eq. sec.72,73. We will not say, but that 
in this case, the chancellor in England could decree all the relief 
sought without the aid of a jury. But we are not prepared to 
say, that he could, according to the practice of the English chan- 
cery courts, have granted such a decree, at the time and in the 
manner that this decree was made by Judge Sturgis. Nor do 
we deny to the. chancellor here, the power, controlled by the 
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rules of the English chancery practice, to pass interlocutory or- 
ders. We deny to him the power to make a final decree in this 
cause without the action of the co-otdinate chancery power—the 
jury. ‘ven if there were no issues of fact growing out of the bill 
and answer, it would have been regular for a jury to have been im- 
paneled and to have signed the decree, under the direction of the 
Court. This was necessary, if for nothing else than to preserve 
the symmetry of our system and the perfectness of the record, 
Having determined not to dissolve the injunction, the bill ought to 
have taken the regular course.” But there were issues of fact 
made by this bill and answer, proper to be tried by a jury; 
issues too, which involved the equity of the complainant, and 
also the legal rights of the defendant. For example, the bill 
charges that the note of Pierce Lewis and John L. Lewis with 
Wynn as indorser, was given at the instance of Hargraves, and in 
extinguishment of the note of the complainant in his hands for the 
same debt; and the answer denies that the note of Pierce and 
John L. Lewis was given at the instance of Hargraves, and in ex- 
tinguishment of the note of complainant ; but represents the facts 
to be, that they proposed their own note in lieu of complainant’s, 
which proposition was accepted, and complainant’s note not can- 
celled but delivered tothem. The bill charges a contract, by virfue 
of which they, with the consent of the complainant and Hargraves, 
extinguish this note ; whereas the answer represents them as pur- 
chasers of that note, holding it still, from aught that appears, and 
upon which the complainant would be liable to them—not for usu- 
rious interest however. If this be the truth of the case, then there 
is no equity in the bill; for ifthe complainant could et all times (as 
he unquestionably could,) defend himself at law against the usury 
in his note in the hands of these purchasers or any body else claim- 
ing under them, then he has no right to come into equity to enjoin 
Wynn from paying and Hargraves from collecting this judgment 
for his protection from a right of recovery, which Wynn would 
thereby have against him. As to these acts then, Mr. Hargraves 
had aright to be heard before a jury. He had not his day in 
court. Judge Sturgis not only refused to dissolve the injunction 
which arrested the enforcement of his judgment lien, but took it 
upon himself against the answer, to determine a conflict of facts in 
favour of the complainant. This was virtually an attempt to open 
a judgment at law to let in a defence of usury. The presiding 
judge did open it, and determine without a jury how much was 
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due to the plaintiff upon the contract ; that is, he determined how — 
much abatement should be made on the judgment because of usury. 

This he did, by ordering the money tendered to be received by 

Hargraves, in full satisfaction of his judgment. This he did at 

chambers, and by a summary order. Here was an assumption of 

authority which belongs not to the judge, wholly in conftict with 

our chancery system, contrary to the usages of the courts, and dan- 

gerous in the extreme. 

Again, if there is any equity in this bill, it is founded on this [2.} 
proposition, to wit: @ surety upon anote tainted with usury,and who + 
is cognizant of the taint, is sued by the holder ; he not only fails to 
plead the usury, but, (as this bill charges,) fraudulently colludes with 
the plaintiff to confess yudgment for the principal, and legal and usuri- 
ous interest, and on paying the judgment, can recover from his principal 
the usurious interest. We express no opinion upon the question 
whether this bill does not come too late, whether it was not neces- 
sary for the complainant to have invoked the aid of a court of chan- 
cery before this judgment was rendered against Wynn. It renders 
no excuse why its aid was not sooner invoked. If the proposition 
stated be true, we are not prepared to say, that in the case made, 
he is not entitled to relief. But we do not admit that it is true, and 
in a case analagous to this, the majority of this Court have deter- 
mined against it. Whitehead vs. Peck, 1 Kelly 140. It is true as 
a general rule, that if one person is surety for another, and com- 
pellable to pay the whole debt, and he is called on to pay, it is 
money paid to the use of the principal debtor, and may be recov- 
ered in an action against him for money paid on his account. The 
rule is not without its exceptions, and this case makes one. These 
persons being, as we learn from the bill itself, sureties for the com- 
plainant on a usurious note, were not compellable to pay the 
interest; as to that, the contract was void by ourstatute. 1 Kelly 
135. Felix Lewis had notice of the usury—he might have plead 
it; it was his duty to have plead it; and, failing to do so, he, after 
paying the usurious interest, cannot recover it out of his principal. 
Blydenburg 102; Cro. Eliz. 588; 8 Leon.63; Noy.73; Dana 362. 

It may be said that payment by Wynn in this case under process, 
and not voluntarily, makes a difference. How can this be, when it 
is charged in the bill that he confessed judgment by collusion with 
the plaintiff, in order to charge the complainants? This fraudulent 
collusion makes a stronger case against him than it would have 
been had he voluntarily paid the usury. This charge of collusion 
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has greatly weakened the equity of the bill. If then I am right 
in this view of the proposition stated, the defendant Hargraves was 
entitled to avail himself of it in defence. Of that right he was 
ousted by the final decree in chambers. 

Upon the motion to dissolve the injunction in chambers upon 
the filing of the answer, what question was before the chancellor ? 
None other than the dissolution or retaining the injunction, and 
that depended alone upon the qnestion whether the equity of the 
bill was sworn off, by a sufficient denial of the facts stated in it. 
. The question as to the liability over of Felix Lewis to Wynn, was 
not, could not have been made. That arises from a concession and 
not a denial of facts. That would have been regularly made by de- 
muzrrer, or upon motion to dismiss for want of equity. The orders 
of the judge closed at once the whole litigation, and precluded the 
defendant from the exercise of his right of demurrer. He was not 
compelled to demur until the first term of the bill. By the third 
of our Rules in Equity, (Hotchk. 953,) a plea or demurrer shall be 
filed at the return term, unless the court shall grant further time 
for filing them. The defendant may demur, plead and answer at 
the same time at the first term, and they are to be separately dis- 
posed of in their order, but the filing of the plea or answer, shall in 
no case operate to overrule the demurrer. 

The fourth rule, ( Hotchk. 954,) provides that the respondent 
may file his answer at any time after filing a bill for injunction, 
and move the judge in chambers for a dissolution. Now, we infer 
from these rules, that the filing of the answer by the respondent 
before the return term of the bill, and his motion in chambers to 
dissolve the injunction, did not preclude him from demurring and 
pleading a¢ the return term. But, upon the assumption that the 
two orders passed by the judge in chambers are valid, operative 
orders, he was precluded. Under these views of this subject, it is 
the judgment of this Court that those orders were passed without 
authority, and are void and of none effect. 

w ; ae , , 
[3.[ “It was at one time a question in Georgia, whether a jury was 
at all necessary in trials in equity. That is to say, whether the act 
of 1799, conferring chancery powers on the Superior Courts, did 
not clothe the judge with the powers of a chancellor in England. 
I advert to this not for the purpose of discussing the question, but 
of saying that such a doubt no longer exists—that the usage of the 
Superior Courts for a long series of years has been, to submit the 
facts in all trials in equity to a jury, and that this usage has been 
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sanctioned by repeated acts of the legislature recognising it. I 
have no doubt but that it had its origin in quite sufficient authority 
of law. In Georgia the judge and the jury constitute the chancellor. ad 

Having disposed of the orders in chambers by declaring them 
null, we proceed to inquire into the character and effect of the 
order passed in the cause at the appearance term. This was 
claimed to be a decree, by the counsel for the plaintiff in error. 
We do notso consider it. If we did view it in the light of a decree, 
we would, for the reasons in part upon which we pronounce the 
other orders null, declare this null also. It is very brief, and suffi- 
ciently informal. It recites that the Court, having sustained the 
bill, and the party defendant having accepted the money tendered, or- 
dered, &c. It was competent for these parties to settle this cause 
out of court, and to agree that an order disposing of it should be 
entered upon the minutes of the Court. Such an agreement 
seems to be shadowed forth in this order; the terms of it are not 
distinctly stated, but it is stated that the party defendant had ac- 
cepted the money tendered in the bill. Discarding from our conside- 
ration the previous orders altogether as wholly void, we infer that 
this acceptance was voluntary, and that there was a settlement be- 
tween the parties, and that this order is the evidence of it. Weinfer 
likewise, as the Court had the power to enter such a settlement in’ 
term, upon the minutes, that it was regularly made ; and if so, this 
was a final disposition of the cause. 

Let the judgment of the Court below be affirmed. 








No. 28.-DanteL McDovaatp, plaintiff in error, vs. E. Barnarp 
& Co., defendants in error. 


[l:] The lien of attachments is created by the /eey atid not the judgment, on attachment; 
and in all cases of conflicts between attachments, the one first served shall be first 


satisfied. 
[2.] In a contest between attachments and ordinary suits, it is the judgment and not 
the levy which fixes the lien. 


Attachmentlien. Before J udge AxexandER. Muscogee Supe- 
rior Court. May Term, 1847. 
VOL, Il. 22 
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Various attachments against Benjamin Hurd, had been levied on 
the same property at different times. That of the defendant in 
error was levied the 7th February, 1846, and that of the plaintiff 
in error, McDougald, on the 18th day of the same month. McDou- 
gald’s claim being for rent, he obtained the first judgment. The 
money being brought into the Court below, he claimed to be first 
paid, because his judgment was the oldest, notwithstanding that of 
Barnard & Co. had been first levied. 

The Court below ruled that the attachment judgment of Bar- 
nard & Co., their attachment having been first served, should be 
first paid ; and McDougald excepted. 





Jones, Bennine & Jones, for the plaintiff in error, submitted 
the following points and authorities : 

First. Among attachments, that which is first carried into judg- 

ment gains a preference over others, although they may have been 
first levied ; 
\: 1. Because such is the plain meaning of the words of the 
statute. Prince 34, secs. 7, 8. Sec. 8 is but a proviso or restrain- 
ing clause on sec. 7, and controls it. Dwarris on Statutes 21, 
22. And in the construction of it, the words “any judgment 
obtained by any creditor,” are to have their full effect. 4 Wheaton 
202. 

2. But these words must embrace judgments by attachment, for 
if they do not, there is no use for sec. 8; no other judgments: could 
have been affected by sec.7. The intention to affect other judgments 
by it would have been to intend what was unconstitutional, as they 
are not in the ¢it/e ; at least it is plain that sec. 7 does not prejudice 
eases proceeding by ordinary process, or cases of mortgage, or any 
of the great variety of other liens. 

Therefore, sec. 8 was not needed to protect them ; but is it not 
most far-fetched to say it was made to protect them exclusively ? and 
the strangest language to express such meaning 1? 

3. If these words do not embrace judgments by attachment, 
many cases would be left without remedy. Suppose money is to 
be distributed, and there are to claim it— 

First. A judgment by attachment in the Superior court; 

Second. A judgment by ordinary process, but older than that by 
attachment ; 

Third. A judgment from a justice’s court, older than that’ by 
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ordinary process, but founded on an attachment younger than that 
in the superior court. Pi 

Now the plaintiff’s construction removes every difficulty of this 
kind. 

4. It is the policy of our legislation to give priority of lien te 
priority of judgment. 

5. And by the dormant judgment law, all judgments at the 
same term are of equal date. Prince 451, 452. 

But if sec. 8 saves from sec. 7, (as defendants must say,) enly ordi- 
nary process—judgments obtained “ BEFORE judgment is obtained 
by the attaching creditor,”—then ordinary process judgments, if ob- 
tained at the same time with attachment judgments, are not saved, 
and are therefore postponed to such attachment judgments ; which 
is forbidden by the dormant judgment act aforesaid. 

So that by their construction, this law made for regulating attach- 
ments postpones judgments by ordinary process, to judgments by 
attachment, unless the former are not only as old, but older than 
the latter. 

6. Finally, the dormant judgment law extends to and governs 
this case. 

Suppose two attachments, (one younger than the other,) to be 
levied on all of a man’s property, and a suit to be commenced by or- 
dinary process against him, and that the younger attachment and 
the suit by ordinary process, go into judgment at the same time, 
and earlier than the first attachment ; the ordinary process judg- 
ment being older than the first attachment judgment, would ex 
concessis, cut it out; but, being of the same age as the younger 
attachment judgment, would it not by the act aforesaid be only 
upon the same footing with it? Ifthe act extends to such a case, 
it does to all. 
































Jounson, Batty & Cooper for the defendants in error. 


By the Court—Lumrxin, J., delivering the opinion. 









Money was brought into court arising from the sale of Benja- 
min Hurd’s property. Various attachments had been levied on the 
property at different times. That of E. Barnard & Co., which was 
among the oldest, was served the 7th of February, 1846. That of 
McDougald, the plaintiff in error, on the 18th day of the same 
month. McDougald got the first judgment, his debt being for 
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rent; and the only question made before us is, whether it is the 
levy of the attachment, or the judgment obtained thereon, which 
fixes the lien on the fund to be distributed. The decision must 
depend alone upon the construction of our own statutes. 

[1.] By the Judiciary act of 1799, it was the judgment which fixed 
the lien on the defendant’s property, in all cases. Where these 
were of equal date, the first execution delivered to the sheriff was 
to be first satisfied. By the statute of 1822, (Prince 451,) this pre- 
ference was taken away, and all judgments founded on verdicts 
rendered at the same term of the court, were considered, held and 
taken to be of equal date. 

Prior to this period, to wit, in 1814, the legislature thought 
proper to regulate the lien of attachments, as between themselves; 
and this it effected by a single line. “In all cases the first served 
shall be first satisfied,” was the terse and perspicuous enunciation 
of the law. Prince 34. 

Had the act stopped here, there never could have been any 
contrariety of opinion as to its meaning. But the following section 
declares that “ no lien shall be created by the levying of the attach- 
ment, to the exclusion of any judgment obtained by any creditor, 
before judgment is obtained by the attaching creditor.” Id. 

In behalf of the plaintiff in error it is argued, that the words 
“ any creditor,” in this section, are comprehensive enough to include 
attachment creditors, and actually do embrace them. If this be so, 
then the two sections are in opposition to each other, and the sev- 
enth is wholly nugatory, and the lien is left just where it was in 
1799, namely, to be fixed by the date of the judgment in all cases. 

Let us now write out in words this fancied reading of the statute, 
and its absurdity will be manifest. ‘“ No lien shall be created by 
the levying of an attachment to the exclusion of any judgment ob- 
tained by any creditor,”, [either by attachment or ordinary suit, |— 
“before judgment is obtained by the attaching creditor.” It will 
be at once perceived that the antithesis is destroyed. Two classes 
of creditors were evidently intended to be put in contrast by the 
statute, namely, creditors by attachment and creditors by ordinary 
suit. But this design is not only defeated, but the whole sentence 
converted into nonsense by this false reading ; whereas, by adopt- 
ing the other construction, all confusion is gotten rid of. We 
believe that “any creditor,” in the eighth section, means creditors 
by ordinary suit, and the section will then read, “no lien shall be 
created by the levying of an attachment, to the exclusion ‘of any 
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judgment obtained by any creditor,” [in ordinary suits,] “ before 
judgment is obtained by the attaching creditor.” 

The legislature in the 7th section, for obvious reasons, having 
greatly innovated in cases of attachment upon the law of lien, ma- 
king it to depend upon the evy instead of the judgment, intended 
by the eighth section to repel the idea that the same rule should 
apply to cases of conflict between attachments and ordinary judg- 
ments. 

So that now, in all collisions between attachments, it is the levy 
which fixes the lien, and the one first served shall be first satisfied. 

And in contests between attachments and ordinary suits, [2.] 
it is, as it was from 1799, the judgment and not the levy which fixes 
the lien. 

But, it is objected that this interpretation will occasionally 
involve the courts in an inextricable dilemma. As, for instance, 
suppose an ordinary judgment were to intervene in the present 
case, between these attachment judgments, whose would the 
money be? This difficulty has occurred, and may, and probably 
will, arise again, in practice. It only shows that it was not foreseen 
when the act of 1814 was passed ; and whiie it demonstrates, per- 
haps, that the law is defective, it cannot control the construction, 
For the well-known and familiar rule is, that the argument from 
inconvenience may have considerable weight upon a question of 
construction, where the language is doubtful; for it is not to be 
presumed upon doubtful language, that the legislature intended 
to establish a rule of action which would be necessarily attended 
with great inconvenience. But where the language is clear, and 
of course the intent is manifest, the court is not at liberty to be 
governed by considerations of inconvenience. We leave this knot 
therefore, to be disentangled or cut at a future time, unless in the 
interim those‘who have the right should see fit to speak authori- 
tatively upon the subject. “Sufficient unto the day is the evil 
thereof.” 

Let the judgment of the Court below be affirmed. 
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No, 29.—Dantex McDoveatn, plaintiff in error vs. Harvey Hatt, 
defendant in error. 


[1.] A third person, who is not a party to the record, will not be permitted to make 
objections to the foreclosure of a mortgage, under our statute, until he has been 
regularly made a party by the judgment of the court. 


Foreclosure of Mortgage. Objections thereto by a third person, 
not a party, overruled. From Muscogee Superior Court. May 
Term, 1847. Judge ALEXANDER presiding. 


Harvey Hall filed his petition for foreclosure of a mortgage, 
made to him by Wheelock and Willard, of certain lots of land. 
A rule nisi was granted and duly served on the mortgagors; and, 
at the May Term, 1847, of the Court below, the said Hall moved 
that his rule be made absolute. This motion was resisted by 
Daniel McDougald, the plaintiff in error, who alleged his objec- 
tions in writing, that he was himself the owner of a part of said 
land ; that the mortgage had been foreclosed before the land was 
sold under it, and that at the sale he had purchased a part thereof; 
that there was nothing due upon the mortgage; that Wheelock 
and Willard never had any title to the land, and that he himself 
held a mortgage from Nathan P. Willard, the true owner. There 
were several other objections made by the said McDougald, all of 
which would have been good pleas if held by the mortgagors. 

The Court below overruled the objections, deciding that said 
McDougald was a stranger to the suit, not being a party thereto, 
and had no right to interfere to prevent the rule absolute. 

To this decision McDougald excepted, and the same is assigned 
for error. ‘ 

The counsel for the defendant in error, joined issue with a pro- 
testando, demurring to the writ of error, on the ground that the 
same was not filed and prosecuted by any party or privy to the 
suit pending. 


Jones, Bennine & Jones, submitted the following points and 
authorities : 


1gt. The law of Georgia only alters the mode of foreclosing a 
mortgage, not the rights of the parties. 


‘ 
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2d. According to the law and practice in England, a bill had to 
be filed to foreclose a mortgage on real estate, and all parties 
interested had to be made parties. 

3d. If subsequent incumbrancers were not made parties, they 
could file a new bill and open the decree. 

Authorities.—Prince, 423; Calvert on Parties, 128; Powell on 
Mortgages, 306; 2 Mad. Ch. 188; tb. 128; 3 Ves. Jr. 317; wb. 
129; ib. 180; 2 Vern. 185; ib. 518; 2b. 601; Story Eq. Jur. 
193, (2) note 1 on page 227; 3 John. Ch. R. 459; Story Eq. 195; 
Prince, 420; (5 Con. Eng. Ch. 5;) 1 Russ. & Myln, 332, 426, 
539. 


















Hines Hott, for the defendant in error, cited the following 
authorities. 2 Tidd. Prac. 1135 et seq.; Ala. R. 131; 4 Porter 
R. 421. 






By the Court—W arner, J., delivering the opinion. 









The record in this case shows, that Hall, the defendant in error, 
was proceeding to foreclose a mortgage against Wheelock and “a 
Willard, in the Court below, and that Daniel McDougald, who 
was 0 party to the record or proceedings in that Coutt, filed objec- 
tions, in writing, against the foreclosure of Hall’s mortgage. 

Whether McDougald would have been entitled to have [1.] 
been made a party to the proceeding in the Coart below, on a 
proper application for that purpose, it is not necessary for us now 
to determine. His application was not to be made a party to the 
suit in the Court below—he only appeared by his counsel, and ' 
offered ohjections to the foreclosure of the mortgage ; and contends a 
that that would have the effect to make him a party. We do not 
think so, nor do we think he had any right to be heard, until he was 
regularly made a party, by the judgment of the court. It would 
be intolerable, and greatly embarrass the proceedings in courts of 
justice, if individuals, at their pleasure, could be permitted to inter- 
lope into cases to which they were not parties, and make objec- 
tions. If McDougald has such rights and interests in the mort~ 
gaged property as is suggested by his counsel, we do not see in 
what manner they are to be prejudiced by the foreclosure of the 
mortgage, as between other parties. When the judgment of 
foreclosure had between the parties to the record in this case, 
shall be made to operate on his interests, he will have ample op- 
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portunity to assert them: the judgment of foreclosure between 
Hall and Wheelock and Willard, will not foreclose any rights 
which he may have to the mortgaged property, unless he claims 
title under them. Let the judgment of the Court below be 
affirmed. , 

Judgment affirmed. 





No. 30.—Jonn D. Howext, administrator of Jonathan Hudson, 
for the use of Seaborn Jones, plaintiff in error vs. Joun 
Fountain, Epwarp Carey, Micuae. Perry, and others, mem- 
bers of the Columbus Land Company, defendants in efror. 


{1.] Courts of justice will not lend their aid to enforce an immoral or illegal contract ; 
if it be executed they will not disturb it, but leave the parties where they find 


them 
[2.] No action can be maintained upon a contract growing out of an immoral or illegal 
transaction, when the transaction was not subsequent or collateral, but directly 


connected with the unlawful act. 


In Equity. Bill and demurrer in Mustogee Superior Court. 
May Term, 1847. Before Judge ALEXANDER. 


For the facts stated in the bill, and the grounds of demurrer, and 
errors alleged in decision below, see the opinion delivered by the 
Supreme Court. 


Jones, Benninc & Jones, for the plaintiff in error, cited the 
following authorities : 

Story Eq. Pl. sec. 326, 328, 455, 541, 543; Cooper Eq. 187; 
Mitford, 180; Story on Part. secs. 217, 218, 219, 220, 221; Coll. 
on Part. 143; Story on Part. secs. 222 et seq. to 233; 1 Bos. & 
Pul. 74; 5 Eng. Ch. 27; 5 Maule & Selw. 336; 14 Com. Law 
R.67; Treaty with the Creek Indians, 1832, in 5 Porter, 413, in 
note, also the case; 1 Bos. § Pul. 3; ib. 296; 2 Bos. & Pul. 467; 
1 Cowen, 32; 2. P. Will. 432; 11 East. 180; 2 Story Eq. 1201, 
and notes ; 1258, 1259. 1260, 1261, 1262, 1263; 8 Eng. Ch. 172; 
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1 Ves. Jr. 329; 12 Ves. Jr. 395; 1 Howard R. 56; 2 Story Eq. 
secs. 960, 961, 962. 


Hott, for defendants in error, cited. 

5 Porter R. 403, 408; 2 Stewart R. 175; 11 Wheat. 258; 
3 Maule § Sel. 117, 126; 1 Bos. & Pul. 551, (296 conclusive ; ) 
3 East. 222; 11 East. 300; 1 Taunton, 227; 4 John. Ch. 559; 
3 Condensed Eng. Ch. 643; 17 Ves. 273, 278; 14%d. 129; 6 Cond. 
Eng. Ch. 410; 3 John. Ch. 193,194; 2 McCord. Ch. 413. 


By the Court.—Nisset, J., delivering the opinion. 


The complainant in this bill alleges, that Hudson and Fountain, 
who were partners in byying and selling lands, had, in accordance 
with the requirements of the treaty made by the Federal Gov- 
ernment with the Creek Indians, at Washington, in 1832, pur- 
chased the reservation upon which an Indian by the name of 
Stincharnalika had been located; that the reservee, Stincharnalika, 
was brought before the certifying agent for the purpose of having 
the contract certified, and that Hedson and Fountain paid to the 
Indian, for the land, the sum of two hundred dollars; that, upon 
examination, it was found that the same land had been bought by 
the agents of the Columbus Land Company, a partnership entered 
into also for the purpose of buying and selling lands, and had been 
certified to that company, and the contract ‘forwarded to Washing- 
ton for the approval of the President, in accordance with the 
treaty ; that the contract, thus certified, appeared to have been 
made between the Columbus Land Company and the Indian, 
Stincharnalika; and that the agents of the Columbus Land Com- 
pany, appearing before the agent of the government, and in the 
presence of Hudson and Fountam, and of the Indian, Stincharna- 
lika, confessed that, by mistake, they had bought the land, not of 
Stincharnalika, the true owner, but of an Indian called Istencharna, 
who represented himself to be Stincharnalika, the true owner and 
reservee; and that thus the contract had been certified in his 
name to them—they having paid Istencharna one hundred dollars 
for it. The agent being about to write to the ggvernment at 
Washington, to denounce the contract of the Columbus Land 
Company as fraudulent, and to prevent its approval by the Presi- 
dent, it was then and there agreed, (the agent of the government 
approving and consenting thereto,) that, in order to prevent injury 

VOL. III. 23 
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to the character of the Columbus Land Company, he should not 
write to Washington and cause the President to withhold his ap- 
proval to the contract of that company for the land, but should 
permit it to be approved, and that when it should be approved 
and sent back, they, the Columbus Land Company, would convey 
the land to Hudson and Fountain; that Hudson and Fountain should 
not insist upon the agent’s certifying and sending on their contract 
with Stincharnalika, but would waive their right to have it certi- 
fied and approved; and further, that Istencharna, the false Indian, 
should retain the one hundred dollars paid to him, and that his land 
should be certified to the Columbus Land Company. The bill 
proceeds to state further, that in pursuance of this agreement, the 
eontraet for Stincharnalika’s land, with the Columbus Land Com- 
pany, was returned approved by the President, that one-half 
of the land had been conveyed by the Columbus Land Company 
to Mr. Fountain, and that the Company had refused to convey the 
other half to the complainant, who was the administrator of Jona- 
than Hudson, deceased, one of the partners of the firm of Hudson 
and Fountain. The bill is brought by the administrator of Jona- 
than Hudson, deceased, for the use of Seaborn Jones, to enforce, 
so far as his interest is concerned, the contract thus made between 
the Columbus Land Company and Hudson and Fountain. I 
emitted to state in its proper place a fact charged in the bill, 
which is important to be stated, and that is, that Hudson and 
Fountain, although buying lands on their own account, were at the 
same time members of, and of course interested in, the Columbus 
Land Company. The bill prays that the defendants shall account 
with the complainant for the money arising from the sale of the land, 
or rather the one-half of it, which belonged to him, and be decreed 
to pay over the same with interest. It was demurred to, im the 
Court below, upon several grounds, and among them this, to wit, 
“because the contract which the complainant seeks to enforce, 
was against public policy, illegal, and in violation of the treaty 
between the government and the Creek Indians, approved at 
Washington on the 4th day of April, 1832, and therefore void.” 
The demurrer was sustained, and the complainant excepted. 
The decision we make, on the ground of demurrer above stated, 
controls this case; we shall therefore express no opinion upon 
any other. . 
f1.] | By the second article of the treaty, the United Statés en- 
gaged “ to allow ninety principal chiefs of the Creek tribe, to 
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select one section of land each, and every other head of a Creek 
family to select one-half section each, which tracts shall be reserved 
from sale for their use, for the term of five years, unless sooner 
disposed of by them.” 

By the third article it is provided that, “these tracts may be 
conveyed by the persons selecting the same, to any other person 
for a fair consideration, in such manner as the President may 
direct. The contract shall be certified by some person appointed for 
that purpose by the President, but shall not be valid until the Presi- 
dent approves the same.” (For the treaty see 5 Porter Ala. R. 414.) 
This treaty is the supreme law of the land, by the Constitution of 
the Union, and obligatory upon all the departments of the govern- 
ment, State and Federal. This principle has been settled by the 
Supreme Court, and will be found applicable to this case : to wit, 
“Where a treaty is the law of the land, and, as such, affects the 
rights of parties litigating in court, that treaty as much binds those 
rights, and is as much to be regarded by the Court as an act of 
Congress.” United States vs. The Schooner Peggy, 1 Cranch, 103; 
1 Cond. R. 256. 

The rights of the parties litigating before this Court are affected, 
‘as we shall see, by the Creek treaty. We hold that it must be 
regarded by us with the same solemnity, and to the same intents, 
as if it was an act of Congress. 

In reviewing the transactions detailed in this bill, several pre- 
liminary remarks become proper. And first, it is certainly true, 
that the contract between Hudson and Fountain and Stinchernalika 
was a fair and legal contract. We do not see that it, in any 
respect, contravenes the treaty. It was founded on a valuable 
consideration, which was paid; the Indian was brought before 
the certifying® agent, and declared himself satisfied with it; and 
they were entitled to have it certified and sent on to the President 
for his approval. Under this treaty, no contract for the sale of 
the Indian reservations operated as a valid conveyance, until cer- 
tified by the agent, and approved by the President. By the third 
article, the reservee is authorized to sell, in such manner as the 
President may direct. The manner of selling, directed by the 
President, was for the Indian owner and the purchaser to appear 
before the agent, and, if the Indian then assented to the contract, 
the purchase money was paid to him in the presence of the agent. 
This was intended, no doubt, to protect the ignorant and improvi- 
dent savage from fraud and imposition. In this the government 
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intended to manifest her parental character towards her children. 
For it had been the boast of the government, in the face of Christ- 
endom, that it stood in relation to the aboriginal tribes within her 
limits, in loco parentis. Her charities, it must be conceded, have 
been those of the step-dame. 

Further—The treaty itself declares, in the article last referred 
to, that these contracts shall he certified by some person appointed 
for that purpose by the President; but shall not be valid unless the 
President shall approve them. In Clartilko vs. Elliott these positions 
have been settled by the Supreme Court of Alabama. 5 Porter, 
403. 

The second remark preliminary is this—There can be no ques- 
tion at all, but that the contract made by the agents of the Co- 
lumbus Land Company with Istencharna, who represented himself 
to be, and closed the contract in the name of Stincharnalika, 
was illegal and void, both before and after its approval by the 
President. Whether the impersonation of the true owner was 
made with or without the knowledge and approbation of the Co- 
lambus Land Company or their agents, or not ; whether the con- 
tract was entered into by them with Istencharna as Stincharnalika, 
by mistake, as the bill avers, or fraudulently and corruptly, is quite 
immaterial. It was a contract in violation of the treaty, and there- 
fore illegal and void ; it was a fraud upon the rights of Stinchar- 
nalika; it was a contravention of public policy; the policy, to wit, 
of humanity and justice to the Indians; a policy which our govern- 
ment has avowed from the beginning ; and therefore void. It was 
a void contract at common law. If void from the beginning, the 
certificate of the agent and the approval of the President gave no 
validity to it. Its approval, under the circumstances detailed in 
this bill, was a fraud upon the President, and gave*to it a deeper 
and more deadly infusion of invalidity. We are not called upon 
to adjudge directly the validity of the one, or the invalidity of the 
other of these. contracts ; but we are called upon, in order to de- 
termine the character of the contract between Hudson and Foun- 
tain, and the Columbus Land Company, which it is the object 
of this bill to enforce, to fix the character of the contract between 
that Company and the Indian Istencharna, acting as Stincharnalika ; 
and having fixed it, without reference to a single authority, deem- 
ing the question too plain to require such reference, I proceed. 

The contract between Hudson and Fountain, and the Columbus 

Land Company, grew out of the contract of that Company with 
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Istencharna. That was its basis—without that, it would not, could 
not have been. When Messrs. Hudson and Fountain appear be- 
fore the agent to consummate their bargain with Stincharnalika, 
for his land, and to demand his certificate, they find that the land 
has been already sold by Stincharnalika to the Columbus Land 
Company, and certified for them, and the contract remitted to 
Washington for the President’s approval. Then come the con- 
fessions of that Company. What are they? That they had 
beught this land from Istencharna, by mistake, believing him to be 
the real owner, and that the contract is illegal and void. Upon 
the revelation of these facts, the parties confer together, (the agent 
of the government lending himself to their views, and thus becom- 
ing a party to the transaction,) and the result is, that, in order to 
prevent the developement of this fraud upon the treaty, and a con- 
sequent injury to the reputation of the Columbus Land Company, 
at is agreed, that the agent will not protest at Washington against 
the approval of their illegal contract; that the President, trusting 
to the honesty of his agent, as well as to his vigilance, shall be 
permitted to approve their illegal contract; and that, when the 
contract returns approved, they (the Columbus Land Company) 
will convey the land to Hudson and Fountain ; they, on their part, 
agreeing not to have their own contract for the land certified and 
approved. Now what is the object of both parties? It is to sup- 
press the knowledge of an illegal and void, not to say fraudulent, 
contract, by combining to procure the approval of an illegal and void 
contract, What is the consideration of this contract? the pre- 
vention of injury and loss of character to the Columbus Land 
Company. This consideration moved both parties; for, be it 
remembered, that Hudson and Fountain were also members of the 
Columbus Land Company, and, as such, as well as otherwise, the 
agreement enured to their benefit. And how is the object of this 
contract effected? by procuring the consent of the agent of the 
government to perpetrate a violation of his official duties. Really 
to use the language of Mr. Justice Baldwin, in Adam Bartlett vs. 
William D. Nutt, administrator of Coleman, “ to state such a case 
is to decide it.” Still, our judgment in this case is based upon 
authority, as we shall proceed to show ; that judgment is, that this 
contract is illegal and void, and that this Court will not lend its aid 
therefore to enforce it. No court of law, or chancery, can help this 
complainant—will lend its aid to enforce a contract made in violation 
of a treaty, immoral, indecent and wicked—and by the aid of an 
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officer of the government, acting contrary to his official duties. 
If this Court should sanction such a contract, it would justly 
forfeit the confidence of all good men. . The rule we lay down 
is this—So far as such contracts have been executed, the Court 
will not disturb them, but leave the parties as we find them; 
and so far as they are not executed, will afford no aid whatever 
to enforce them. The rule is the same, whether the illegality 
of the contract appears from the plaintiff’s case, as here, or is 
set up by way of defence. Courts will sustain such a defence, 
not for the sake of the defendant, but upon general principles 
of public policy. In Holman vs. Johnson, Cowp. 343, Lord 
Mansfield holds the following language upon this subject: 
“ The objection that a contract is immoral or illegal, as between 
plaintiff and defendant, sounds, at all times, very ill in the mouth 
of the defendant. It is not for his sake, however, that the objec- 
tion is ever allowed, but it is founded in general principles of 
policy, which the defendant has the advantage of, contrary to real 
justice, as between him and the plaintiff; by accident, if I may so 
say. The principle of public policy is this, “ ex dolo malo non 
oritur actio.” No court will lend its aid to a man upon an illegal 
or an immoral act. If from the plaintiff’s own statement or other- 
wise, the cause of action appears to arise ex turpi causa, or the 
transgression of a positive law of this country, then the Court says 
he has no right to be assisted. It is upon that ground the Court 
goes, not for the sake of the defendant, but because it will not 
lend its aid to such a plaintiff. So if the plaintiff and defendant 
should change sides, and the defendant were to bring his action 
against the plaintiff, the latter would then have the advantage of 
it; for where both are equally in fault, potior est conditio defend- 
entis.” So that, although there appears in this case to be an 
equity in favour of the complainant against the defendant, that 
cannot avail him; we can help him in no event upon Ais illegal or 
immoral contract. We say to this complainant, as Chief Justice 
Wilmot said in Collins vs. Blantern, 2 Wils. 341, “ You shall not 
stipulate for iniquity, for no polluted hand shall touch the pure 
fountains of justice.” 

The distinction relied upon in this case by the counsel for the 
complainant is this, to wit: admitting the proposition as above 
stated, that no action can be maintained upon an illegal or immo- 
ral contract, yet where the contract was disconnected with the 
original unlawful act, and was founded on a new and distinct con- 
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sideration, an action might be maintained upon it, although it could 
not be maintained upon a contract directly arising out of the ille- 
gal act. This distinction is well founded, and we recognise it; 
The question however arises, is the contract under review dis- 
connected with the original unlawful act? Is it founded on a new 
and distinct consideration? Ihave shown, I think, that it is not; 
on the contrary, it is very clear that it is connected necessarily 
with the original illegal contract of the Columbus Land Company 
with Istincharna—that it springs out of it, and could not have been 
made without it. And moreover, the consideration moving both 
the parties, to wit, the suppression of the knowledge of an illegal 
act and the procurement of the approval of an illegal contract, if it 
be considered distinct and independent, is in itself illegal and ine 
moral. The authorities in support of the distinction are numerous ; 
the same distinction was taken in Armstrong vs. Toler, and recog- 
nised by Chief Justice Marshall. And if the facts of this cause 
brought it within that distinction, we would unhesitatingly sustain 
and enforce this contract. See Armstrong vs. Toler, 11 Wheat. 
258; Faikney vs. Reynous, 4 Burrow 2069, Petrie vs. Hannay, 3 
Term R. 418; Farmer vs. Russell, 1 Bos. & Pul. 295; Tennant vs. 
Elliott, %. 3; Lloyd vs. Johnson, ib. 340; Watts vs. Brooks, 3 
Vesey Jr. 612; Bird vs. Appleton, 8 Term R.562; 4 Taunt R, 860 ; 
5 id. 181; 5 ib. 521; 7 td. 246; 1 Marsh. R. 561; 3 Meriv. R. 
469; 4 Barn. & Ald. 211; 1 Jac. §& Walk. 204; 3 East. 222; 
5 Barn. & Ald. 335; 11 East. 180; Gow on Part. 105; 1 Fondl. 
Eq. b. 1,¢. 4,8. 4, note y ; Puffend. 1, 3, c. 7, 8. 9, note 2. 

The ground upon which we put our decision in this case, is [2.] 
the general principle, that no action can be maintuined upon a contract 
growing out of an immoral or tllegal transaction, where the transaction 
was not subsequent or collateral, but directly connected with the unlaw- 

ful act. Believing that this contract grew out of an act illegal, 
because in contravention of a treaty, and an immoral act, because 
involving the compromise of a fraud, and also official infidelity, we 
rest the case on the principle last stated. ” 

And in support of that principle we refer to the following au- 
thorities: Collins vs. Blantern, 2 Wils. R.347 ; Holman vs. Johnson, 
Cowp. R. 341; Biggs vs. Lawrence, 3 Term R. 454; Clugas vs. 

Panaluna, 4 id 466; Steers vs. Lashley, 6 id. 61; Booth vs. Hodg- 
son, 6 id. 405; Waymell vs. Reed, 5 id. 599; Ex parte Mather, 3 
Vesey Jr. 373; Ribbans vs. Cricket, 1 Bos. & Pul. 264; Lightfoot 
vs. Tenant, 1 id. 551; Aubert vs. Maze, 2 id. 371; Shirley vs. Shan- 
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key, 2 id. 130; Thompson vs. Thompson, 7 Vesey 470; Ex parte 
Daniels, 14 id.191; Ex parte Beil, 1 Maul. & Selw. 751; Cook vs. 
Jackson, 6 Vesey 11; Branton vs. Taddy,1 Taunt. 6; Edgar vs. 
Fowler, 3 East. 222; Morck vs. Abel, 3 Bos. § Pul. 35; Blackford 
vs. Preston, 8 Term R. 89; Mitchell vs. Cockburn, 2 H. Bl. R. 378; 
Cannan vs. Bryce, 3 Barn. & Ald. 179; Duncanson vs. McClure, 
4 Dal. 308; Hunt vs. Knickerbocker, 5 Johns. R. 327; Whitaker 
vs. Cone, 2 Johns. Cas.58; 2 Johns. Ch.147; 14 Johns. R. 146; 16 
ad. 488; 15 Mass. R. 35; Wheeler vs. Russell, 17 id. 288; 16 td. 
334; Frales vs. Maybury, 2 Gallis. R. 560; 3 Cranch R. 242; 3 
Wheat. 204; 4 Dal. 269; s.c. 1 Binn. R.110; 4 Dal. 298; 6 Binn 
R.321; 4 Yeates 24; Nellis vs. Clarke, 20 Wend. 24; 15 id. 412; 
3 Dana 540; 3 Dev. 519; 4 Hill N. Y. 424; 4 Peters 184. 

This principle may be said to be a rule of universal law, which 
has been incorporated into the civil code of every nation. Pothier 
des Obligations No. 43, 45; Des Assurances No. 58. 

I shall conclude this opinion by an extract from the opinion of 
Mr. Justice Baldwin, delivered in Bartle vs. Coleman, 4 Peters 184, 
which seems to me to be strikingly applicable to this case : 

‘‘ Public morals, public justice, and the well-established princi- 
ples of all judicial tribunals, alike forbid the interposition of courts 
of justice to lend their aid to purposes like this. To enforce a con- 
tract which began with the corruption of a public officer, and pro-, 
gressed in the practice of known and wilful deception in its 
execution, can never be consummated or sanctioned by any court. 
The law leaves the parties to such a contract where it found them. 
If either has sustained a loss by the bad faith of a particeps criminis, 
it is but a just infliction for premeditated and deeply-practiced 
fraud; which, when detected, deprives him of anticipated profits, 
or subjects him to unexpected losses. He must not expect that a 
judicial tribunal will degrade itself by an exertion of its powers, 
by shifting the loss from one to the other, or to equalize the benefits 
or burthens which may have resulted by the violation of every 
principle of morals and of laws.” 

Let the judgment of the court below be affirmed. 
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No. 31.—Daniet McDoveatp, plaintiff in error, vs. Tus Centra 
Bank or Georata, defendant in error. 










[1.] The improper granting or refusal of a continuance, is ground for a writ of error. 

[2.] Upon a motion for a continuance on account of the absence of a material witness, 
the court may compare the facts expected to be proved with the plea, and decide 
whether or not the testimony is material. * 

[3.] The Charter of the Insurance Bank of Columbus prescribes the mode in which 
contracts shall be executed to be binding on the Company, namely, that they shall 
be signed by the president and countersigned by the cashier. In a suit at the 
instance of the holder of a bill against the indorser, on a bill drawn by himself as 
president of the said corporation, and in his own favour, he cannot object to the 
regularity of the contract, nor is he protected on his indorsement by its want of 
conformity to the statute. 

[4.] The 26th section of the Central Bank Charter, dispensing with proof of demand 
and notice, in order to charge indorsers, applies to suits upon notes payable else- 
where, as well as to those payable at that Bank. 

[5.] Ifthe indorser of any note or bill which is negotiated to the bank, is discharged 
for want of demand and notice, it is his duty to plead it by way of defence. 















Assumpsit against the indorser of a bill of exchange. Tried 
before Judge ALexanpER. In Muscogee Superior Court. May 
Term. 1847. 






For the facts of the case, the questions made upon the trial below, 
and the errors assigned, see the opinion delivered by the Supreme 
Court. 







James N. Beruune for the plaintiff in error. 






The points in this case are, that the Court below erred, 
1, In refusing to continue the cause, upon the showing that the - 
defendant below had an absent witness, who resided in the county 
and had been subpeenaed, and was absent without his consent or 
procurement, and who would prove the insolvency of the Planters 
and Mechanics’ Bank of Columbus at the time it transferred -the 
bill of exchange sued on, and that its bills were at that time greatly 
under par. Prince 633. 

2. That the Court admitted in evidence a bill of exchange, de- 
clared on as a bill made by the Insurance Bank of Columbus, it 
appearing upon the face of the pleadings and the bill itself, that 
said bill was not signed by the president and countersigned by the 
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cashier of said bank. Prince 105, 103, 633; Merchants’ Bank 
vs. the Central Bank, 1 Kelly, 418; 2 Cranch 166. 

3. That the Court refused to admit testimony to prove, that at 
the time of the transfer of said bill of exchange by the said Plant- 
ers and Mechanics’ Bank of Columbus, the said bank was insolvent, 
and that the Central Bank received said bill of exchange with a 
knowledge of that fact. Prince 633. 

4. That the Court refused to charge the jury, that the plaintiff 
below, having failed to prove property in said bill at its maturity, 
and having failed to prove notice of its dishonour, was not entitled 
to recover. Const. Geo. art. 1, sec.17. 































Jones, Bennine & Jones, submitted the following points and 
authorities in behalf of the defendant in error : 

1. The refusal of the continuance was not so arbitrary and 
oppressive an exercise of discretion as tobe error. Sealy vs. State, 
I Kelly 215. Besides, the testimony expected from the absent 

. witness was not material. See 3d point. 

2. There was no variance between the bill of exchange described, 
and that proved. At most, the variance alleged was a question 
for the jury. Story on Agency, secs. 154, 155; Mechanics’ Bank of 
Alexandria vs. Bank of Columbia, 5 Wheaton 326; Story on Bills, 
sec. 110. 

3. The testimony offered ought to have been rejected, because 
the defendant below had “ filed no set-off against the true owner, 
(Insurance Bank,) or any other defence in support of which his 
testimony could by any possibility be made available.” Field vs. 
Thornton, 1 Kelly 312. 

The plea avers no set-off at the ¢ime of the commencement of the 
suit, or of the putting in the plea. 1 Arch. Nisi Prius,147; Evans 
vs. Prosser, 3 T. R. 186; 1 Tidd 664; nor does it aver “notice or 
knowledge” to plaintiff below of any of the matters stated in it. 
Story on Bills, sec. 189. 

4. Notice of dishonour was not necessary. Merchant's Bank of 
Macon vs. Central Bank, 1 Kelly 431, 432. : 






















By the Court—Lumrxw, J., delivering the opinion. 







The Central Bank of Georgia sued Daniel McDougald as 
indorser, in the Superior Court of Muscogee County, upon the fol- 
lowing instrument : 
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[“ No. 42.] 
$25,000. InsuraNcE Bank or CoL_umsus, 
Columbus, Georgia, April 28, 1842. 
Pay to the order of Daniel McDougald twenty-five thousand 
dollars on the 20th of October next. 
To the Cashier of Merchants’ Bank, New-York, Oct. 17. : 
Acceptance waived, 


D. McDOUGALD, President. 








Indorsed, 
D. McDoveatp, 
J.C. Watson, Pres’t P. & M. Bank. 
J.C. Watson, 
A. B. Davis, Cash’r. 
Pay to J. J. Palmer, or order, 
A. M. Nisset, Cash’r.” 
















The declaration alleged, that the note was made by the Insurance 
Bank of Columbus, by its president, D. McDougald; that the 
defendant indorsed it to the Planters & Mechanics’ Bank of 
Columbus at the time it was given; that the said bank, by its 
President, J. C. Watson, indorsed it to J.C. Watson, who indorsed 
it to the Bank of Columbus, which by its cashier, A. B. Davis, 
indorsed it to the plaintiff. The note was protested for non-pay- 
ment. The writ averred also, that the bill was drawn and indorsed 
by all the parties thereto with the intention of having it negotiated 
to the plaintiff for the benefit of the defendant, and that it was in 
fact so negotiated. 

: The defendant pleaded the general issue, payment, set-off and a 
special defence, to wit, that the said bill was transferred by the 
Planters & Mechanics’ Bank of Columbus after insolvency, and 
not for the benefit of all the creditors and stockholders of the 
said institution, and not to an innecent purchaser for a valuable 
consideration, and without the knowledge or notice of the condition 
of said bank. 

The case was finally tried on the appeal, in May, 1847. The 
defendant moved for a continuance on account of the absence of a 
witness, by whom he expected to prove the insolvency of the 
Planters & Mechanics’ Bank at the time of the transfer. The Court . 
refused the application, whereupon the defendant, by his counsel, 
excepted. 

The plaintiff then tendered in evidence to the jury the instrument 
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on which the action was predicated. The defendant demurred to 
the testimony, upon the ground that the paper offered was not, and 
under its charter could not be, the bill of the bank, it not being 
executed according to the mode prescribed by its charter, and that 
consequently there was a variance between the allegation and the 
proof. The Court overruled the exception, whereupon the defen- 
dant by his counsel excepted. 

The case having closed on the part of the plaintiff, the defendant 
proposed showing that the Planters & Mechanics’ Bank was 
insolvent at the date of the indorsement of the paper, and that the 
Central Bank knew the fact when it received the bill, This the 
Court would not allow, and thereupon the defendant, through his 
counsel, excepted. 

The defendant then prayed the Court to charge the jury, that 
inasmuch as the plaintiff had failed to show title in the bill before 
its maturity, and had likewise failed to prove notice to the defendant 
of the dishonour of the bill, it was not entitled to recover ; which 
instructions the Court refused to give, whereupon the defendant 
excepted. 

Every point made by this bill of exceptions, except that touching 

the continuance of the cause, having been previously adjudicated 
by this Court, and some of them repeatedly, it will not be expected 
that we should on the present occasion enter very elaborately into 
the reasons upon which our past decisions rest. It is the privilege 
of every party who considers himself aggrieved by any judgment 
below, to bring it up for the purpose of having it solemnly 
reviewed ; and it is the duty of this Court patiently to hear and 
determine said complaint. And whenever one of our own opin- 
ions is doubted, or denied to be law, we shall take pleasure in 
re-examining it, and in correcting our error as well as the errors of 
others, if convinced that any have been committed. Still, except 
in cases involving principles of paramount importance, we cannot 
stop minutely to inquire into and sift the foundations on which 
our past adjudications are supported. 
[1.] Continuances being addressed to the discretion of the court, 
it has been supposed that the improper granting or refusal of them 
is no matter for which a writ of error will lie to this Court. And 
perhaps if there be any class of cases to be entirely withdrawn from 
its jurisdiction, it would be this. And yet the contrary doctrine has 
been repeatedly ruled, in our sister states. 

In Vanblaricum vs. Ward, 1 Blackf. 50, the refusal of the circuit 
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court to grant a continuance, was the only error assigned; and 
the Supreme Court of Indiana, in delivering its opinion, by Scott, 
J., say: “ We consider a motion for a continuance, as an appli- 
cation to the sound legal discretion of the court, over which, if 
improperly used, a supervisory court will exercise a control. 
There are many cases where a party, without any laches on his 
part, may be placed in such a situation that, without a continu- 
ance, he cannot possibly obtain his right; and to refuse a contin- 
uance in such cases is tantamount to a refusal of justice.” 

In a subsequent case of Fuller vs. The State, ib. 64, the court 
say—‘“ We have determined that there may exist cases where a 
refusal of a court below to grant a continuance, may be assigned 
for error; and upon a reconsideration of the question, we are not 
dissatisfied with that opinion.” 

The same point has been repeatedly ruled in Virginia. 4 Munf, 
547; 3id.170; 4 H. & M. 157, note; ib. 180; Gilmer 123; 2 
Virg. Cas. 6, 156 ; also in Kentucky, 2 Marsh. 382; 3 Lit. 451; so 
also in Missouri, 3 Miss. R. 28, 357, 359. 

I am aware that there are contradictory opinions to be found in 
some of our sister States, as well as in the Supreme Court of the 
United States, going to the extent that the granting or refusing of 
continuances, amendments in pleadings, and new trials, and all 
incidental orders made in the progress of a cause, are matters so 
peculiarly addressed to the sound discretion of the courts of orig- 
inal jurisdiction, as to be fit for their decision, only under their own 
rules and modes of practice. - It will be found, however, that their 
position as well as our own, is modified, if not controlled, by the 
law under which they act. Either their jurisdiction is restricted 
to final judgments in the inferior judicatories, or is an incidental 
power in this particular, leaving it optional with the appellate court 
to exercise it or not, whereas ours is by express delegation from 
the legislature. 

By the rules of practice in this State, in all applications for [2.} 
continuances upon the ground of the absence of a witness, the 
party must not only swear that the testimony is material, but he 
must state the facts expected to be proved by such witness. Hotchk. 
947. And this is done to enable the court to exercise a sound 
and intelligent discretion, in order to prevent on the one hand an 
unnecessary procrastination, and on the other hand to avoid an 
injurious precipitation of trials. 

In Gibbes vs. Mitchell, 2 Bay 351, when the cause was called for 
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trial, the defendant produced an affidavit to postpone it, in which 
it was stated that he had one or two material witnesses, who had 
been subpcenaed but did not attend, and without whose testimony 
he could not safely proceed to trial, or be able to substantiate the 
articles in his account. By reference to his account it was found 
to consist of various items, such as torts, trespasses, and other mat- 
ters sounding in damages, and which were not properly pleadable ; 
and others for money had and received, which were admissible ; 
and therefore the court held, that unless the defendant would dis- 
eriminate and point out what part of his account he expected to 
prove by his absent witnesses, he was not entitled to have his cause 
postponed. ; 

And I cite this case to show, that the Court will look into the 
pleadings to see whether the testimony would be available if 
present. 

So in Harris vs. Harris, 2 Leigh 584. Cabell, J. says—‘ The 
first main question is, whether the evidence expected of Taylor, 
(the absent witness,) as stated by the defendant, was material to 
his defence? To decide this question, it is necessary to compare the 
evidence with the facts stated in the plea, for it is to those the evidence 
must relate.” The learned judge then proceeds to analyze the 
plea, and by a reference to the proof he concludes that his testi- 
mony was not material, and consequently his absence afforded no 
ground for the continuance of the cause. 

By an examination of the special plea, it will be found that the 
only averment in it is, that Watson, to whom this bill was trans- 
ferred, was not an innocent purchaser for a valuable consideration, 
and without knowledge or notice of the insolvency of the Planters 
& Mechanics’ Bank. Nowall this may be true, and still the defen- 
dant would not be protected from liability. The Central Bank was 
the holder of this paper, by a series of successive blank indorse- 
ments, from the payee. The declaration alleges that these several 
transfers were made at the time the bill was drawn. The 
plaintiff therefore was presumptively an innocent holder of this bill, 
and the testimony, to be material,should have controverted this 
fact ; and this it could not do, not having been put in issue by the 
plea. It is just as necessary that there should be the proper aver- 
ments in the pleadings, to authorize the admission of the testimony, 
as that the proof when offered should correspond with the allega- 
tions. And the defence, it occurs to us, was fatally defective in 
this particular. Watson, the immediate indorsee of the Planters 
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and Mechanics’ Bank, might have been, and from his position as 
president probably was, cognizant of its condition. Still the Cen- 
tral Bank, taking it before maturity, could not be affected without 
notice. And even if both Watson and the Central Bank ‘had 
knowledge, yet as the latter derived its title through another inter- 
mediate transfer by the Columbus Bank—if the Columbus Bank 
was without notice, the Central Bank would be entitled to recover, 
notwithstanding notice on its part as well as that of Watson. Story 
on Bills of Exchange, sec. 188; 2 Atk. 182; 2 Tenn. R. 71; 1 
Camp. 383. 

As to the variance between the declaration and proof, or the [3.] 
objection to the instrument upon the ground that it is not signed 
in terms of the charter, we have this to say in addition to what 
has already been heretofore urged. It is true that the act pre- 
scribes the mode in which “ the bills obligatory and of credit, notes 
and other contracts, on behalf of said corporation,” (Insurance 
Bank of Columbus,) shall be executed, in order to be binding on 
said company ; 7. e. “ that the same be signed by the president and 
countersigned by the cashier of said corporation.” Prince, 105. 

What follows if this is not done? “ The funds of said corpo- 
ration shall, in no case, be held liable for any contract or engage- 
ment whatever, unless the same be so signed and countersigned as 
aforesaid. 7. But here is no attempt to charge the funds of the 
Insurance Bank of Columbus. It is a suit against Daniel Mc- 
Dougald, on his indorsement of a bill which he drew as presi- 
dent of said bank, in his own favour, and he now seeks to avoid 
his liability, upon the ground, that he had no authority under the 
charter to make such a contract. I apprehend that he is bound 
upon his indorsement, whether the -bank be or not; and, at any 
rate, the objection does not lie in his mouth. And this is a suffi- 
cient answer to the exception. 

It will be time enough to’ give a construction to this clause in 
the charter, when an attempt shall be made to bind the funds of 
the corporation or the property of the stockholders, by these ap- 
parently irregular transactions. 

Upon the question of notice, our confidence in the correct- [4.] 
ness of the interpretation which we have heretofore put upon the 
26th section of the act establishing the Central Bank, remains 
unshaken. It is in these-words; “ All suits commenced by said 
corporation upon any note, bill, bond, or obligation, upon which 
there shall be any indorser or indorsers, the maker or makers, 
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together with the indorser or indorsers, or their representatives, 
may be embraced and sued in the same action, and no proof of 
notice, demand or protest, shall be required on any trial, to autho- 
rize a recovery.” Prince, 75. 

To have required notice on the trial of this suit in this bill, would 

have been to have disregarded and set at naught this plain and 
positive provision of the charter. 
[5.] If the defendant, in this or any other action, is entitled, under 
the laws of the land, to his. discharge for want of notice, he can 
plead it by way of defence ; but it is not a condition precedent to 
entitle the bank to recover, as proof of demand and notice was 
-by the law merchant. And why should it be thought a hardship, 
or strange thing, for the Statute to dispense with this usage, in 
favour of an institution owned exclusively by the people of the 
State, when the law has extended the same dispensation to all 
other holders of promissory notes, and other instruments, except 
such as are intended to be negotiated at some chartered bank, or 
deposited there for collection? Prince 462. Is it not just and 
right that this agent of the public should be put upon the same 
footing with the most favoured class of private creditors? At any 
rate, it was for the legislature to judge of this; and having de- 
clared its will, in the most unambiguous manner, and there being 
no constitutional impediment in the way, we have nothing to do 
but obey its mandate. 

Judgment affirmed. 


No. 32.—Joun H. Howarp, plaintiff in error vs. Leroy Napter, 
and others, defendants in error. 


No. 32.—Leroy Napter, and others, plaintiffs in error vs. Joun 
H. Howarp, defendant in error. 


[1.] Where a testator, by his will bequeaths certain property to trustees, in trust for 
his son, and his wife, and his four children, then living, and to any child or child- 
ren which the testator’s said son may hereafter have born, for the use of, support 
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and maintenance of testator’s said son and his family; and for the support, educa- 
tion and setilement of the said children of testator’s son; held, that it was the 
intention of testator to include after-born children of his son, as weN as those 
living at the testator’s death. Held also, that testator’s son, und his wife, were 
entitled to the use and benefit of two shares of the property bequeathed, for their 
maintenance and support; and that each of the children of testator’s son was 
entitled to one share of the propergy as a settlement, on arriving at the age of 
twenty-one years, or when the females should marry, liable to refund the propor- 
tion of their respective shares, in the event there should be after-born children, 


[2.] Where a judgment creditor comes into a court of equity, and asks its assistance 
to have appropriated to the payment of his debt against the husband, property to 
which the husband may be entitled in right of his wife, under the will of her grand- 
father, in the hands of trustees appointed by the testator; adequate provision must 
first be made for the support and maintenance of the wife and children, if any, 


[3.] What will be considered adequate provision for that purpose, must depend on the” 
circumstances of the case and the condition of the parties ; the court ought to be 
liberal, and’may appropriate the whole, or part of the property, for the benefit of 
the wife and children, as it may deem equitable and just. 


In Equity. From Stewart Superior Court. April Term, 1847. 
Tried before Judge ALEXANDER. 


These cases are predicated upon the same record, in which 
each of the parties filed bills of exceptions to decisions, on points 
arising in the progress of the trial, affecting their interests. 

Thomas Napier, of the city of Macon, made and appended to his 
last will the following codicil: “ Georgia, Bibb County— Whereas 
I, Thomas Napier, of the city of Macon, in the county and State 
aforesaid, have, by my last will and testament in writing, here- 
upon duly executed, and remaining up to this present time unre- 
voked and unaltered, made certain bequests to and in favour of my 
son, Thomas T. Napier. Now I, the said Thomas Napier, being de- 
sirous of altering my will in respect to the bequests previously 
therein contained, to and in favour of my said son, Thomas T. 
Napier, do therefore make this present writing, which I will and 
direct, to be annexed as a codicil to my said will, and taken as 
part thereof; and I do hereby revoke all the bequests and pro- 
visions in said will, appertaining to and in favour of my said son, 
Thomas T. Napier, and in relation to so much of my property 
and estate, real and personal, as is embraced in said bequests and 
provisions, and as would by the same, if unrevoked, pass to my 
son, the said Thomas T. I do hereby give, bequeath, and devise, 
said property and estate, and all and every part thereof, whether 
real or personal, to my sons Leroy Napier, and Skelton N apier, 
and my son in law, Nathan C. Munroe, as trustees, and in trust for 
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my said son Thomas T., his wife, and his children Leroy Wiley 
Napier, Sarah C. Napier, Manfredonia M. Napier, and Thomas C. 
Napier, and any child or children of my said son Thomas T. 
Napier, that may hereafter be born; the said trustees to be vested 
with the legal estate, and full control of said property, and re- 
ceive the rents, issues and profits thereof, and to apply the same to 
the use of, and for the support and maintenance of, my said son 
Thomas T. and his family, and to the support, education, and 
settlement of the aforementioned children of my said son, Thomas 
T. Napier ; it being my will and desire that all the property that 
would have fallen to my said son Thomas T., under the aforemen- 
‘tioned revoked bequests and provisions of said last will, should, 
under the codicil, vest in said trustees ; in trust, and for the uses as 
aforesaid, for ever. 

And I do hereby ratify and confirm my aforementioned last wilt 
and testament, in every thing, except where the same is hereby 
revoked. 

In witness whereof, &c.” 

James L. De Lanney intermarried with the said Sarah C. Napier, 
one of the daughters of the said Thomas T. Napier, and who was 
one of the cestuis que trust under said codicil. 

After the death of said testator Thomas Napier, the trustees 
named in the codicil received the bequests and devises so given in 
trust as aforesaid, and, as such trustees, lent to De Lanney divers 
sums of money, the payment of which was secured by him by 
mortgages. The first loan, of two thousand dollars, was made the 
7th July, 1842, which was secured by mortgage of that date upon 
several negroes therein named. The second loan made on the 
20th day of October, 1843, was $2,000, also secured by mortt- 
gage of that date, upon several negroes. These mortgages were 
given to said trustees, in their character as trustees, for the said 
loans made by them as such trustees. 

It appears that, after the first mortgage, the Bank of Milledge- 
ville, recovered in Stewart Superior Court, a judgment against 
said De Lanney for about seven thousand dollars, as indorser 
upon a note, upon which said Howard was a subsequent indorser, 
and upon which a judgment was recovered also against Howard, 
in Muscogee Superior Court. The recovery against De Lanney, 
in favour of the Bank of Milledgeville, was in the fall term of 
Stewart Superior Court, 1843, upon which judgment De Lanney 
has paid fifty-three hundred dollars. At the fall term, 1842, of said 
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Superior Court, the Bank of Darien, and one Samuel McKenzie, 
obtained each a judgment against De Launey; the first for the 
sum of $2,500, principal, and $655, interest ; the last for $2,935 12, 
principal, and $1,043 50, interest, upon which fi. fas. were issued, 
and which were afterwards transferred and assigned to Howard. 
The first of these judgments remains open for about $2,400, and 
about $1,500 has been paid upon the last. 

The first mortgage is of older date than the above judgments ; 
the last mortgage of younger date. It will be perceived that the 
last judgment is of older date than the judgment in favour of the 
Milledgeville Bank. The first mortgage was made a short time 
before the rendition of the judgments in the cases of the Bank of 
Darien, and Samuel McKenzie, and while said cases were pend- 
‘ing. The mortgages were foreclosed, and executions issued against, 
and levied upon, the mortgaged property, which was advertised to 
be sold on the first Tuesday in May, 1845. The trustees filed a 
bill in equity against Howard, to prevent him from claiming: the 
money to be raised at said sale until said mortgages should be 
satisfied ; and restraining the sheriff, Price, from paying over to 
Howard any money arising from such sale in satisfaction of his 


said two judgments, until said mortgages should be satisfied and 
discharged. 
This bill was sanctioned. ’ 


The bill of the trustees alleges, that Howard purchased up the: 
two older judgments, and held them up until all the property of 
De Lanney, not embraced in the mortgages, was exhausted by 
the younger fi. fa. of the Bank of Milledgeville, and was then pro- 
ceeding to claim the money raised under the mortgages, by virtue 
of the older judgments aforesaid, and that the unencumbered, 
property, so exhausted, was sufficient to have satisfied the said older 
judgments; that if Howard is permitted to proceed with said 
older judgments, the younger mortgage of the trustees will be 
entirely defeated. 

Howard filed a cross bill, attacking said mortgages, on the ground 
of fraud in their execution, referring to the pendency of the suits 
when said mortgages were given; and further alleging, that the 
money loaned to De Lanney, by said trustees, was in execution 
of the provisions of the codicil aforesaid, in favour of the children 
(particularly Sarah C.) of said Thomas T. Napier, and but for her 
marriage with said De Lanney, the loan to him would never have 
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taken place ; that the same was intended as a settlement, or a use 
under said will; and that said money would not have been recalled 
if said De Lanney had not been so much pressed by other debts; 
that the said money was, and is, the money of said De Lanney, 
and that the mortgages, to secure the payment of it to said trustees, 
are null and void, at least as to crediturs; or that De Lamney is 
still entitled, in right of his wife under said codicil, to as much 
and more money or other property, if said pretended loan, or 
advances, were not a part of his distributive share ; that he will 
not require the payment or delivery of the same share to him, lest 
the same be taken for the satisfaction of his debts, particularly 
the judgments beforementioned; and that said trustees withhold 
it willingly on the same account ; and that the value of said distrib- 
utive share was from five to ten thousand dollars. That if the 
mortgages are suffered to claim the money, raised by sale of the 
mortgaged property, a sufficiency of other property would not be 
left in possession of De Lanney to satisfy the judgments of Howard ; 
and that De Lanney did not, at the time of executing the said 
mortgages, own property enough to pay the debts on which said 
several judgments were founded, the same being then in ex- 
istence, and to pay his other debts then in being, inclusive of that 
embraced in the mortgages. This cross bill was filed against the 
trustees, and De Lanney and wife, and Thomas T. Napier, all 
' of whom answered the same, denying the allegations of fraud and 
the other equities therein alleged. 

At the April Term, 1847, of Stewart Superior Court, a motion 
was made, on the part of the trustees and others, to dissolve the 
injunction granted with the cross bill, the decision of which was, 
by consent, to be made by Judge Alexander, at his chambers, in 
Columbus ; and accordingly, in May, the said motion was argued, 
and the judge below dissolved the said injunction, so as to permit 
said trustees to proceed with the older mortgage fi. fa., and that 
said injunction should still operate on the younger mortgage fi. fia. 
until the further order of the Court and thereupon the said How- 
ard excepted. 

And the counsel for the trustees also excepted. 

Howard assigned for error, the dissolution of the injunction, so 
as to permit the trustees to proceed with the older mortgage. 

The trustees assigned for error, that the Court ordered and ‘de- 
cided, that the injunction should be dissolved in part, so as to allow 
the older mortgage fi. fa. to proceed, whilst the younger was 
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ordered to be still restrained ; when the Court should have ordered 
and decreed, that the whole injunction should have been dissolved, 
so that both mortgage fi. fas. should proceed, the equity of the 
bill being entirely sworn off by the trustees and the other defend- 
ants therein. 


Jones, Bennine & Jones, for Howard, plaintiff in error, in the 
first case. 


Thomas Napier, deceased, by his will, in effect bequeathed one- 
sixth of hie estate, valued at $260,000, to Leroy Napier, Skelton 
Napier, and Nathan C. Munroe, in trust for Thomas T. Napier 
and his wife, and his children Leroy Wiley Napier, Sarah C. 
Napier, Manfredonia M. Napier, and Thomas C. Napier; that is to 
say, in trust, to apply the same in such a manner that it might 
be for the use, support, and maintenance of the said Thomas T. 
and his family, and to the support, education and settlement of his 
said children. 

Even a bequest of “ rents and profits,” to be applied to a settle- 
ment, would carry with it a power and a duty, to sell the corpus 
out of which they issued, if necessary to effect the object. 2 Jar- 
man on Wills, 534, 535, 536,537; 2 Story Eg. sec. 1064. 

Therefore, each child was entitled to a support and education, 
and a settlement, out of this bequest. 

This settlement, in the case of one of the female children, could 
be called for on marriage. Butler vs. Lowe, 10 Sim. 318; Storrs 
vs. Benbow, 2 Myl. & K.46; Scott vs. Earl of Scarborough, 1 Beav. 
154. A proper settlement would be, one equal share out of five 
into which the whole trust fund, say $41,400, should be divided, 
amounting to, say $8,300 of principal, and about $3,072 of interest. 
This amount being amassed from those portions of the annual 
interest which would remain at the end of each year, after paying 
the year’s expenses for support and education, estimating these 
expenses at $300. So that Mrs. De Lanney’s share could not be 
less than 11 or 12 thousand dollars. 

After Thomas Napier’s estate was distributed, and the trustees 
aforesaid had received their part aforesaid, say $41,400, they de- 
livered $2,000 to James L. De Lanney, who had then recently 
married Sarah C. Napier, not, as they allege, in part of what he 
was entitled to under said will, because, as they also alleged, he 
was not entitled to any thing, except a portion of the “ rents and 
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profits” of the trust fund, but by way of loan, and to be secured 
by mortgage ; although they do not pretend that the money would 
ever have been recalled, unless the interest of “ the trust fund 
should have required it.” Some ¢wo or three months afterwards a 
mortgage was accordingly executed. 

If this is a partial “settlement,” it is the only one that has been 
made, 

It is also true that the mortgage was executed during the pen- 
dency of the suits which resulted in Howard’s judgments, and that 
too, not long before the judgments. 

James L. De Lanney’s property, exclusive of that thus mortgaged, 
was by no means sufficient to satisfy Howard’s fi. fas., to say noth- 
ing of the f.. fa. in favour of the Milledgeville Bank, which he is 
bound for. Hence it is the object of his bill to compel this mort- 
gage to give place tothe fi. fas. And therefore he says— 

1. That the said $2,000 delivered te De Lanney by the trustees 
and mortgagees, as aforesaid, really belonged to him. Jarman, 
supra. The intervention of trustees, to “ apply” the bequest, 
making no difference. Lumb vs. Milnes, 5 Ves. 516; Stanton vs. 
Hall, 2 Rus. & Myl.175; Tyler vs. Luke, ib 183; Kensington vs. 
Dolland, 2 Myl. & K. 184; 2 Story Eq. sec. 1061. 

Or if it did not, that another and much larger sum, viz., one- 
fifth of the trust fund aforesaid, which did belong to him, was, and 
still is, in their hands, and that it ought to be set off against the 
mortgage debt. 2 Story Eq., secs. 1435, 1436, 1436 a, 1437 a. 

2. That as the mortgagees have two funds to which they may 
resort, one the mortgaged property, the other De Lanney’s share 
of the money held in trust by them, as aforesaid, they ought to be 
made to resort to the latter, for the reason that Howard’s fi. fas. 
cannot reach it at all, or, if at all, only in equity. 1 Story Eq. secs. 
633, 634. 

3. That, under all these circumstances, the “intent” is clear, 
“to defraud” creditors by the mortgage. 

4, And the mortgagees, if allowed to collect the mortgage out 
of the mortgaged property, will be forced to pay it over immedi- 
ately to Howard’s f. fas., as a part of De Lanney’s interest under 
said will. 1 Story Eq. sec. 664. 


Same counsel for Howard, defendant in error, in the second 


case. 
In this case an injunction had been granted against two mortgage 
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Ji. fas., in favour of two general fi. fas. The general fi. fas. were 
founded on judgments of the same date, but the mortgages were, 
the one older and the other younger, than those judgments. On 
the motion to dissolve, the judge decided that, the injunction, as 
against the older mortgage fi. fa., should be dissolved, and, as 
against the younger, retained. Each side excepted to so much of 
this decision as made against itself. 

The defendant in error says, that the injunction was properly 
retained against the younger mortgage. + 

1st. For all the reasons urged by him before this Court, against 
the decision dissolving that upon the older mortgage fi. fa., and 
which reasons in brief are now in the possession of the Court. 

2d. Because the fi. fas. are older than this mortgage, and there 
is no special equity in its favour. 

3d. Because, if there is any such equity stated in the bill of the 
plaintiffs in error, against the defendant, and which billis referred 
to and exhibited in defendant’s bill, it could not be noticed upon 
the motion to dissolve on the coming in of the answers; such equity 
not having, been put in issue by them. 

4th. Because, if the facts stated in that bill, could be noticed 
on such motion, there is no equity in them in favour of such 
younger mortgage against said general fi. fas. The object of 
that bill was to get the benefit of the rule as to marshalling secu- 
rities. Now, admitting the bill to be true, for the sake of the ar- 
gument, Howard could not be compelled to marshal, for to do so 
would be to injure him. 1 Story Eq. sec. 633. 

2. And would injure another party having an equal equity, 
viz., the Milledgeville Bank. 

3. But, more especially, because the time had elapsed when it 
could be said there were two funds within reach of Howard, and 
only one within reach of the Napiers. : 


E. R. Brown for Napier in both cases. 
1. The Court below should have dissolved the injunction totally, 


the equity in the bill (if there be any,) being entirely sworn off by 
the defendant’s answer. 


2. The object of the bill is to have the consideration, or the money 
lent to De Lanney by the trustees, for which the two mortgages 
were given, decreed to be allowed by them 4s a portion pro tanto 
of De Lanney, in tight of his wife under the codicil, and thus substan- 
tially to subject an unascertained and unknown interest to the sat- 
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isfaction of the claims of creditors. The law (et equitas sequitur 
legem,) requires that there must be some certainty for the rights 
of creditors to act upon. The maxim, “7d certum est quod certum 
reddi potest,” does not apply ; for here there are no data given in 
this case whereby certainty in the remotest, degree can be reached, 
or in any manner ascertained, 

3. If the complainant below is entitled to any relief, he certainly 
is not entitled to it in the way proposed; for only the interest of the 
debtor can be taken, #nd not the entire part of any specific portion, 
as is‘ sought to be done by this bill: the interest of the portion 
belonging to the tenants in common, or joint tenants, must be 
respected. 1 Salk, 392; 15 J. R.179; Cowp. 445; 1 East. 367; 
12 J. R. 282; 15 Mass. R. 82; Phillips vs. Cook, 24 Wend. 389; 
Waddell vs. Cook, 2 Hill. N. Y. 47; see also Leonard vs. Scarbor- 
ough & Wife et al.,2 Kelly R. 73; Tidd 406. 

4. The money lent by the trustees to De Lanney, for which the 
mortgages were given, cannot be taken and considered as his 
interest in right of his wife, for it is not within range of human 
knowledge or wisdom, to ascertain what is or will be De Lanney’s 
interest in righteof his wife, under the codicil to the will of Thomas 
Napier deceased ; for the interest he may seem to have, is liable to 
be affected by the possible birth of children hereafter, by way of 
shifting use. Doug. R. 727; Holt R.731; Cornish on Uses, 103; 
Wilson on Springing Uses, 1, 2,3, et passim. 

5. Thomas T. Napier being still in life, from whose body future 
issue may spring who may yet take under the provisions of the 
codicil—the property therein contained being given to “ Thomas T. 
Napier and his wife and his children, (naming them,) or any child or 
children of my son Thomas T. that may hereafter be born”—conse- 
quently the interest of De Lanney in right of his wife, must remain 
uncertain till the death of Thomas T. Napier; for so long as he 
lives, the possibility of issue is not extinct, even if he was “a hundred 
years old.” 2 B. Black. Com. 125. 


By the Court—W arner, J., delivering the opinion. 


This is a bill filed by a judgment creditor, to subject the property 
to which the wife of the defendant in the judgment, is entitled 
under the will of her grandfather, in the hands of the trustees 
appointed by the testator. The main question presented by the 
argument, and which we are called on to decide, is the proper 
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_ construction to be given to the codicil to the will of Thomas Napier, 
the deceased testator. 

The bequest in the codicil is in the following words: “I do [1.] 
hereby give, bequeath and devise said property and estate, (mean- 
ing the property mentioned in the body of the will,) and all and 
every part thereof, whether real or personal, to my sons Leroy 
Napier and Skelton Napier, and my son-in-law Nathan C. Munroe, 
as trustees and in trust for my said son Thomas T. Napier, his 
wife, and his children Leroy Wiley Napier, Sarah C. Napier, 
Manfredonia M. Napier, and Thomas C. Napier, and any child or 
children of my said son Thomas T. Napier that may hereafter be 
born; the said trustees to be vested with the legal estate and full 
control of said property, aud receive the rents, issues and profits 
thereof, and to apply the same to the use of, and for the support 
and maintenance of my said son Thomas T. and his family, and 
to the support, education and settlement of the aforementioned 
children of my said son Thomas T. Napier, it being my will and 
desire that all the property that would have fallen to my said 
son Thomas T. under the aforementioned revoked bequests and 
provisions of said last will, should under this codicil, vest in said 
trustees, in trust and for the use aforesaid forever.” 

It appears from the record, that Sarah C. Napier intermarried 
with James L. De Lanney, who borrowed of the trustees aforesaid 
the sum of $4000, which sum was secured by two mortgages on 
personal property—the mortgages being of different dates, and 
each given to secure the loan of two thousand dollars, 

It also appears that John H. Howard became the assignee of two 
judgments, obtained against De Lanney in 1842, on one of which 
there was due about $2,400, and on the other about $2,478. 

Howard filed his bill to set aside the two mortgages, as fraudulent 
against creditors, and prays that the trustees under the will of 
Thomas Napier may be decreed to distribute to said De Lanney his 
share of the property or money in right of his wife, under said 
codicil, or a sufficient part thereof to satisfy the judgments, or 
that said trustees may pay directly said judgments, and have the 
same allowed them as so much distribution to said De Lanney; and 
that the mortgage fi. fas. be enjoined from proceeding to sell the 
mortgaged property, &c. The injunction was granted, and on a 
motion to dissolve the same on the coming in of the answers of the 
defendants, the Court below decided that the injunction should be 
dissolved, so as to permit the trustees to proceed with the oldest 
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mortgage fi. fa., but held up the injunction as to the youngest 
mortgage fi. fa. Whereupon both parties excepted to the decis- 
ion, and now assign the same for error here. 

For the purpose of dissolving the injunction, the question of fraud 
is put to rest by the answers of the defendants. The charge of fraud 
in obtaining the two mortgages, is fully met and explicitly denied. 

What then are the rights and equities of the respective parties 
growing out of this case, as presented by the record 1 

The judgment creditor seeks to appropriate the share of the 
property which the debtor De Lanney is entitled toreceivefrom \ 
the trustees in right of his wife, in satisfaction of his judgments ; 
or so much thereof as shall be sufficient for that purpose. 

For the creditor it is contended, that. by the terms of the codicil 
it was the intention of the testator, that the share of each child of 
Thomas T. Napier should be paid, to the females when they mar- 
ried, and to the sons when they became of age ; that it was intended 
for their support, education and settlement. 

On the part of the trustees itis contended, that the property was 
to be kept together during the life of Thomas T. Napier, and then 
to be divided among his children, for the reason that the bequest 
included children who might hereafter be born, as well as those 
already born; and the probability of issue was not extinct as long 
as Thomas T. Napier remained in life. 

The counsel for the creditor, however, took the position, and 
insisted, that the bequest was confined alone to the children of , 
Thomas T. Napier who were in life at the time of the death of the 
testater, and that after-born children could not take under the 
bequest. Such a construction, in our judgment, would violate the 
manifest intention of the testator. The bequest is made to the trus- 
tees, ‘‘in trust for my said son Thomas T. Napier, his wife, and 
his children Leroy Wiley Napier, Sarah C. Napier, Manfredonia 
M. Napier and Thomas C. Napier, and any child or children of my said 
son Thomas T. Napier that may hereafter be born,” and the trustees 
are direeted to apply the property bequeathed “ to the use of, and 
for the support and maintenance of my said son Thomas T. and 
his family,” that is to say, such children of his family as he might 
at any time have—not such as he might have at the death of the 
testator, or at any other fixed and definite period. The object of 
the testator was, to provide for his son Thomas T. and his wife, 
and the children which he had at the time of making the codieil, 
as well as those which he might at any time thereafter have; for he 
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vests the property in the trustees*for that purpose, without lim ita- 
tion, “forever.” Speaking of devises of real estates, Chancellor 
Kent states the rule to be, “‘ where there is a devise to A for life, 
remainder to his children, the children living at the dea th of the 
' testator take vested remainders, subject to be disturbed by after- 
born children. The remainder vests in the persons first becoming 
capable, and the estate opens and becomes divested in quantity by 
the birth of subsequent children, who are let in to take vested pro- 
portions of the estate.” 4 Kent Com. 205, 2d ed. In Doe vs. Provoost, 
4 Johns. R. 61, the words of the will were, “I devise to my daugh- 
ter, Christiana Provoost, the dwelling-house and grounds she now 
lives on, to hold the said house and grounds for and daring the term of 
her life ; and immediately after herdeath I give the same unto and 
among all and every such child and children as the said Christiana 
shall have lawfully begotten at the time of her death, in fee simple, 
share and share alike.” 

The construction given to this will by the court was, “that upon 
the decease of the devisor, Christiana took an estate for life, and 
her four children then living took a vested remainder in fee; and 
in case there had been any after-born child or children of Christi- 
ana, the remainder would have opened for their benefit, so that the 
property, in the language of the will, might be equally divided 
between them, share and share alike.” In the construction of 
wills, the intention of the testator must prevail, when such intention 
does not violate any fixed rule of law. What was the intention of 
Thomas Napier the testator, in making the codicil to his will, to be 
gathered from the terms of it? Our conclusion is, that he intended 
to make provision for his son Thomas T. and his wife, and also to 
make provision for the four children then in life, and such other 
child or children as he might afterwards have born. ‘The children 
were to be educated, supported and settled, out of the property 
bequeathed. The whole family were to be supported out of the 
property, including his son and his wife, and the children edu- 
cated, and when the proper time arrived for the children to be 
settled, then he or she was to receive his or her share of the prop- 
erty from the trustees, to make such settlement. 

We are to understand the term “ settlement” in its common 
and ordinary acceptation. What did the testator mean by the 
term settlement as applicable to the children of his son? Did he 
mean that all the property, except what was necessary for the sup- 
port of his son, and his wife and children, and the education of 
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the children, should remain in the hands of the trustees during the 
life of his son, and then to be equally divided between his children? 
If so, why did he add, after making provision for the support and 
education of the children, the provision for their settlement? And 
when, according to the usage and custom of the country, are set- 
tlements made on ‘children, of their property? Usually, when the 
females marry, and the males arrive at the age of twenty-one years. 
Then, according to the intention of the testator, they would have 
been supported and educated, and entitled to receive from the 
trustees their share of the property to settle themselves in business ; 
and such is the direction, in our judgment, given by the testator in 
his codicil, to the trustees. 

[2.] When Sarah C. Napier married De Lanney, she was entitled 
to receive from the trustees her share of the property in their 
hands for her settlement, and her husband was entitled to receive 
the same from them in her right. His creditors have the same 
right to the fund which he had, to be applied in the payment of 
his debts; they claim through him, and the same equities attach to 
the property in favour of the wife, which would have attached had 
the husband himself invoked the assistance of a court of equity 
to decree to him his wife’s share of the property, in the hands of 
the trustees. According to the rule established by this Court in 
Bell vs. Bell, 1 Kelly R. 641, De Lanney, the husband of Sarah C. 
Napier, could not have obtained a decree of a court of equity 
against the trustees for his wife’s share of the property in their 
hands, without making suitable provision for her and her children, 
if any. In that case we said: “In all cases where the husband 
comes into a court of chancery asking its aid to acquire the pos- 
session of his wife’s property, whether it exists in the form of an 
equitable or legal chose in action, that court having acquired the 
power to act upon the subject matter, will use it, to do equity to 
both parties. As he seeks equity, it will hold him to do equity 
before it will grant it ; and upon this principle he is in such cases 
required to make suitable provision for her and her children.” 1 
Kelly R.641, and authorities there cited. 

In that case we also held, “ The assignees in bankruptcy or insol- 
vency of the husband, also his assignees for the payment of his 
‘debts generally, and the special assignee or purchaser from him 
for a valuable consideration, are bound to make a settlement upon 
the wife, out of her choses in action or equitable interests assigned 
to them, in the same way, and to the same extent, and under the 
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same circumstances, as the husband himself would be bound to 
make one; for it is a general principle that they take the property 
subject to all the equities which exist between the husband and 
wife.” 1 Kelly 642, 643, and authorities there cited. 

The principles settled and declared in Bell vs, Bell we distinctly 
recognise as applicable to this case, and may be considered as the 
settled doctrine of this Court. Before the creditors of De Lan-. [3.] 
ney can ¢ppropriate his wife’s share of the property bequeathed 
to her by her grandfather Thomas Napier, now in the hands of the 
trustees, to the payment of his debts, suitable provision must be 
made out of it for her support and maintenance, as well as for the 
support, maintenance and education of her children, if any. : 
Whether all, or what portion of her share of the property will be 
an adequate provision for that purpose, must depend on the cir- 
cumstances and condition of the parties, as shall be made known to 
the Court and jury, by which we shall direct the inquiry to be 
made. In our judgment, however, the provision ought to be liberal 
in such cases, as the bequest of the testator was evidently intended 
for the benefit of his grand-daughter, and not for the creditors of 
her insolvent husband, whose debts were not contracted on the faith 
of his wife’s property not yet reduced into his possession. If there 
should be children, and a fair prospect for more, their education 
should be provided for. In Kinny vs, Udall, 5 Johns. Ch. R. 480, 
the chancellor says, “ The question in any case is, what is a suitable 
and adequate provision for the wife, under the circumstances ?” 
The Court has a discretion in' such cases, whether it will give the 
whole or a part of the property to the wife. In the same case on 
appeal, (3 Cowen R. 606,) the court say: “ As te the amount of 
the wife’s esfate which shall be secured to her, that is a proper 
subject of reference te a Master, and must necessarily be deter- 
mined by the circumstances of each particular case. The rule is, 
that an adequate provision be made for the wife and the children, 
if any. What shall be considered adequate, must depend entirely 
on circumstances. In some cases the whole has been allowed the 
wife.” 

When suitable provision shall have been made for the wife and 
children in this case, if any, out of the wife’s share of the property 
in the hands of the trustees, the balance, if any, the creditors of 
the husband will be entitled to have appropriated to the payment 
of their debts, according to the priority of their respective demands. 
We shall therefore send this case back, with instructions, to the 
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Court below, in conformity to the views expressed in the forego- 
ing opinion. Let the following judgment, therefore, be entered. 

This cause came on to be heard, on the transcript of the record 
from the Superior Court of the County of Stewart, and was argued 
by counsel, Whereupon it is considered and adjudged by the 
Court, that the judgment of the Court below dissolving the injunc- 
tion, be reversed, and the injunction be retained until the further 
order of the Court below, to be made in conformity to the opinion 
of this Court herein expressed. 

It is the opinion of this Court, that Thomas T. Napier and his 
wife, are entitled to the use and benefit of two shares of the trust 
‘property, in the hands of the trustees appointed by the testator in 
his codicil ; and that his children now born, and such as may be 
hereafter born, are entitled to equal shares of the balance of the 
property in the hands of said trustees as aforesaid, to be paid to or 
settled on them, as they shall respectively arrive at the age of 
twenty-one years, or when the females shall marry. It is therefore 
ordered and adjudged by the Court, that the Court below direct an 
inquiry to be had by a special jury, as to the amount of property 
in the hands of the trustees held under the bequest made by the 
aforesaid codicil of the testator, in trust for the persons therein 
named, including the amount of the two mortgages in the record 
mentioned ; and then, that a further inquiry be directed to be had 
by a special jury, what would be a suitable provision to be made 
for the support and maintenance of Mrs. Sarah C. De Lanney and 
her children, if any, out of her share of said trust property, inclu- 
ding the whole, or such portion thereof, as may be deemed equitable 
and just; and that the same be decreed to her for her maintenance 
and support, as well as for the maintenance, supportand education 
of her children, if any; and after making such provision, that the 
balance remaining, if any, be appropriated to the payment of the 
debts of the husband of said Sarah C. De Lanney—the said trus- 
tees taking bond, with security, in double the amount of the sum 
paid to each child, conditioned to refund their respective propor- 
tions of each share in the event there should be any child or children 
of the said Thomas T. hereafter born, entitled to a share. of said 
trust property ; and that the creditors of said De Lanney give like 
bond, with security, in double the amount received by them, condi- 


tioned as aforesaid. 
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No. 33.—DanieL Rampo and Harris Hays, plaintiffs in error, vs. 
Aveustus J. Be.x, defendant in error. 


[1.] A rule is moved against a sheriff by the purchasers of real estate, under execution, 
ealling upon him to show cause why immediate possession should not be given. 
He shows for cause, that the widow of the defendant in execution is in possession, 
under a claim of dower. Held, that upon the hearing of this rule, it is not compe- 
tent to go into evidence that the widow had accepted a provision under her 
husband's will in lieu of dower. 

[2.] At common law, the widow has no estate in her husband’s lands until after assign- 
ment, and cannot retain possession as against those holding the fee. She has no 
right to tarry in her husband's house beyond the term allowed her as quarantine, 
and itis not until after assignment that she has such a vested estate as to maintain 
ejectment. Not so in Georgia, so far as the mansion house and tenement are con- 
cerned—the statute giving her these as part of her,dower estate—she being in 
possession, may retain it, against the heirs or purchasers before assignment. 


Rule against sheriff, requiring him to put purchasers of land at 
his sale into possession thereof, resisted, and retention of possession 
claimed under right of dower. In Decatur Superior Court. 
June Term, 1847. Before Judge Warren. 


For the facts of the case, see the opinion delivered by the Su- 
preme Court. 


Sewarp & Love, and Hays for plaintiffs in error. 


Suxtuivan & Moore, and E. Warren, for defendant in error. 
By the Court.—Nisset, J., delivering the opinion. 


The plaintiffs in error, Daniel Rambo and Harris Hays, were 
the purchasers of lands at sheriff’s sale, under an execution in 
favour of Farish Carter vs. the executors of Robert J. Chisholm, 
deceased, issued from Decatur Superior Court. Application was 
made to the sheriff, Augustus J. Bell, who is the defendant in 
error, to put them into possession of the land, who declined doing 
it. Whereupon a rule nisi was moved, calling upon him to show 
cause why he’should not forthwith put the purchasers in possession. 
The sheriff showed for cause, that William Wooten, who had - 
intermarried with the widow of the defendant in execution intes- 
tate, was in possession, under a claim of dower in his wife, and 
therefore he had declined putting them into possession until fur- 
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ther order of the Court. Upon the hearing of this rule, Judge 
Warren refused to receive evidence that the widow of the intes- 
tate had accepted a bequest under the will of her husband, in lieu 
of her dower estate; also, that Wooten was tenant under one of 
the executors to the will of his wife’s husband deceased. He also 
decided that the right of the widow to dower in the lands of which 
her husband died seised, became absolute at the death of her hus- 
band, so as to give her the right to retain possession before an 
assignment of her dower, and dismissed the rule against the sheriff. 
All of which decisions are excepted to, and are now for review. 
[1.] We do not think that the Court erred in refusing to permit 
the plaintiffs in error, upon hearing this rule against the sheriff, to 
go into evidence as to whether the widow had waived her dower 
estate, by accepting a provision under her husband’s will, in lieu of 
her dower. So grave and intricate a question could not be tried 
in this summary and collateral way. The parties properly before 
the court, were the plaintiffs in error and the sheriff, and these only. 
A decision of that question upon this rule, would not have conclu- 
ded the rights of the widow. She would not have been bound by 
the judgment. She was in no proper sense a party, and could not 
be sufficiently heard. The question was one of official duty 
between the purchasers of the land and the sheriff, involving, not 
the dower estate, but the right of the doweree to retain possession 
of land which she claimed as her dower. 

[2.] Nor do we think that the Court erred in ruling that the widow 
(or I should rather say Wooten, who had intermarried with her, 
and by marital right was subrogated to her rights as to dower,) 
was entitled to retain the possession as against these purchasers, 
before an assignment of the dower estate, so far as the tenements 
were concerned. As a general rule, the widow has no estate in the 
lands until assignment; and after the expiration of her quarantine 
the heir may put her out of possession, and drive her to her suit 
for dower. She has no right to tarry in her husband’s house 
beyond the term allowed her as quarantine, and it is not until her 
dower has been duly assigned that the widow acquires a vested 
estate for life, which will enable her to sustain her ejectment. Litt. 
sec. 43; Co. Litt. 32, b.37 a.; Doe vs. Nutt, 2 Carr. & Payne 430; 


‘ Jackson vs. O’ Donaghy 7 Johns. R. 247; Jackson vs. Aspell 20 id. 


411; Jackson vs. Vanderheyden, 17 id. 167 ; Chapman vs. Armstead, 
4 Munf. 382; Moore vs. Gilliam, 5 Id. 346; Johnson vs. Morse, 2 
N. H. R. 414; McCully vs. Smith, 2 Bailey S. C. R. 103. 
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Lord Coke says, “ this great disadvantage the wife hath, that she 
cannot enter into her dower at common law, but is driven to her 
writ of dower to recover the same.” (1 Inst. 324.) The owners 
of the fee, the purchasers in this instance, under this general rule, 
although they hold subject to the dower estate, may oust the dow- 
eress, unless her dower has been assigned. Nor, if they were in 
possession, could she maintain ejectment against them until her 
dower is assigned. 

But by act of our own legislature, the widow is entitled to the 
tenements as part of her dower. She is entitled by statute law in 
Georgia, to one-third part of the lands, including the tenements, hav- 
ing regard to the shape and valuation of them.. Hotchk. 433; Act 
of 21st Dec. 1839, sec. 1; Pam. 148. By the common law she is 
not entitled to the tenements, and our statute is to that extent an 
enlargement of the common law. This humane provision of our 
statute, is in repeal of the general rule, so far as the tenements are 
concerned, that the widow being in possession, cannot hold them 
against the person holding the fee, until after assignment. She 
being in possession of the tenements, to which she is entitled by 
statute, may hold that possession although her 4ower has not 
been assigned. In this case she held possession continuously, of 
the tenements, from the death of her husband until the rule against 
the sheriff was moved. We therefore confirm the judgment of 
the Court below, so far as relates to the tenements in which she 
was actually in the possession. I am gratified to learn that this 
judgment is sustained in several of the States of the Union, where 
there are statutes like our own, giving the mansion house and 
other tenements to the widow as part of her dowry—as in New 
Jersey, Kentucky, Indiana, Illinois, Alabama, Virginia, Connecti- 
cut and Missouri. In these States, upon the death of her husband, 
the widow is by law deemed in possession, as tenant in common 
with the heirs, to the extent of her right of dower; and her right 
of entry does not depend upon the assignment of dower, which is 
a mere stverance of the common estate. Den vs. Dodd, 1 Hals. 
367; Sledman vs. Fortune, 5 Conn. R. 462; Taylor vs. McCraken, 
5 Blackf. Indiana R. 261; Stokes vs. McCallister, 2 Missouri R. 
163. 

As to her dower in these lands, other than the tenements, we 
think the common law rule obtains, and she is not entitled to the 
possession until after assignment. We therefore send this cause 
back for a rehearing, in accordance with this opinion. 

VOL. Il. 27 
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No. 34.—Miton J. Tarver, plaintiff in error, vs. ANDREW Ran- 
KIN, defendant in error. 


[1.] Some general rules stated, respecting writs of error and bills of exception. 


[2.] Where two judgments are obtained in different courts, by the same plaintiff against 
the same defendant, for the same cause of action, a satisfaction of either may be 
shown, on motion made for that purpose, in discharge of the other. 


[3.] A receipt for money may be explained by parol testimony, when there has been 
imposition practiced in the giving of it, and any facts may be proved at law, which 
if true would entitle the party to relief in equity. 


[4.] Parol satisfaction of a judgment may be shown, even when the payment was for a 
less sum than the whole amount due, provided it was actually received and 
accepted in full discharge of suid judgment. 


Certiorari. From Muscogee Inferior to the Superior Court. 
Tried before Judge Atexanper. May Term, 1847. 


For the facts of the case, and points made and decided below, 
see the opinion delivered by the Supreme Court. 


Jones, Bennine & Jones, and Hines Hott, for the defendant 
in error, made the following points : 

1, A promissory note is extinguished by a judgment upon it, 
Story Prom. Notes, sec. 407. A judgment on a note in one State 
is a good bar to an action on it in another State. Story Conflict 
sec. 609; Story on Const. secs. 1297 to 1307. 

2. A defence which might have been made at law, but was not 
made, eannot be used even in equity, after judgment at law. Ware 
vs. Harwood, 14 Ves. 29; Curtis vs. Smallridge, 1 Chan. Cas. 43 ; 
Bateman vs. Willoe, 1 Scho. & Def. 201; 2 Story Eq. secs. 895 
a, 896. 

3. Parol evidence will not be received to vary a written instru- 
ment. Rogers vs. Atkinson, 1 Kelly 18. 

4. A receipt of a less sum in discharge of a greater, fs no dis- 
charge of the greater unless evidenced by a writing under seal. 
2 Greenleaf Ev., Accord Satisfaction. 

5. In answer to a certiorari, the original on record may: be 
returned; and in ‘some cases must be returned, 1 Tidd 403, 397, 
according to its exigency. 

And also in a writ of error upon diminution alleged, the trans- 
cript may be amended in the higher court by the record of the lower 
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court, the clerk of the lower court attending with the record for 
that purpose. 1 Tidd 714. 

But by our act of 1799, (Prince 432,) the original bill of excep- 
tions ought to be presented to the judge, with the petition for 
certiorari, and therefore ought to be filed with such petition in the 
Superior court. At all events such original is no part of the record 
of the case below, but is first filed above. 2 Tidd 864; Gardner 
vs. Baillie, 1 Bos. & Pull. 32. 


By the Court—Lumexw, J., delivering the opinion. 


Andrew Rankin, the defendant in errer, obtained judgmentin the 
Inferior Court of Muscogee County, against Milton J. Tarver, the 
defendant in error, upon a partnership note given by the firm of 
Moore & Tarver, for $588 27 principal, $64 interest, and 
$13 124 costs. Subsequently Rankin got judgment in the Circuit 
Court of Russell County, Alabama, against both partners for the 
same debt. A capias ad satisfaciendum was issued on the Georgia 
judgment, under which Tarver was arrested, and at the February 
Term, 1847, of the Inferior Court of Muscogee County, he moved 
a rule against Rankin, requiring him to show cause why the judg- 
ment and ca. sa, against him should not be satisfied; and he set at 
liberty, upon the ground that he had, on the 1st day of December, 
1846, settled the Alabama judgment for the same cause of action, 
Upon this Rankin took issue, and the same was submitted to a 
jury. Tarver tendered in evidence the exemplification of the suit 
in Alabama, for the purpose of showing that it was for the same 
cause of action. Grigsby E. Thomas, Esquire was then offered as 
a witness, and the following receipt exhibited to him: 


“ Andrew Rankin vs. Moore & Tarver—judgment in Russell 
Circuit Court. Received of Grigsby E. Thomas three hundred 
dollars, in full satisfaction of the above stated judgment, this 25th 
December, 1846, in compromise of the judgment, but not to affect any 
other. Josepuus Ecuots, plaintiff’s Attorney.” |. 


Thomas testified that the foregoing paper had been executed 
and delivered to him as the agent of Tarver, by said Echols as 
Rankin’s attorney; that the words underscored in the receipt had 
been added a few days after the same had been given, under the 
following circumstances: Thomas met Echols and requested him 





212 SUPREME COURT OF GEORGIA. 
- Tarver vs. Rankin. 








to substitute his name for that of “ the defendant,” originally inserted 
in the body of the instrument, and subjoin “ in compromise of the 
above judgment.’ Echols took the paper and did as he was 
requested, but added also, “ but not to affect any other.’ Witness 
protested against it, but said that it could make no difference, as 
there was no other case. Echols replied that there was another, 
and that Tarver had been arrested upon it in Muscogee County. 
That they both might be founded upon the same notes, but that if it 
were 80, he had a legal advantage in the case, and meant to avail 
himself of it. Witness then said that he would not take the paper 
upon such terms. Echols answered, that if he would not receive 
it in its present form, he should not have it at all. Witness then _ 
demanded a return of the $300, which Echols refused to surren- 
der. Witness upon reflection took the receipt. Tarver next 
proved that Echols was the attorney of Rankin in both suits, and 
closed his testimony. None was introduced by Rankin. 

Rankin objected to the exemplification from Alabama, and being 
overruled, he excepted to the decision. He requested the Court 
to charge the jury that the testimony of Thomas explanatory of the 
receipt, was inadmissible, which the Court refusing to do, he 
excepted. He prayed the Court to charge the jury that the receipt 
of a sum of money in payment of the judgment, less than the 
whole amount thereof, was no satisfaction of the judgment, unless 
the same was evidenced by writing under seal, or of record. The 
Court refused to give the instructions as asked, whereupon Rankin 
by his counsel excepted. 

* The jury found for Tarver, and the Court thereupon ordered the 
judgment and cu. sa. to be entered satisfied. Rankin sued out a 
writ of certiorari upon the several exceptions herein before set 
forth. At May Term, 1847, of Muscogee Superior Court, Judge 
Alexander presiding, the certiorari came on to be heard, when 
Tarver suggested a diminution of the record, in this, that the clerk 
of the Inferior court had not, as directed by the statute, certified in 
the transcript sent up by him, the exceptions which were tendered 
in the Inferior court. Judge Alexander overruled this suggestion, 
whereupon Tarver by his counse] excepted. 

Tarver then refused to join issue upon the assignment of errors, as 
tendered him by Rankin, upon the ground that the record as certi- 
fied by the clerk of the Inferior court, did not authorize the said 
assignment. But the Court held that the assignment was regular; 
whereupon Tarver excepted. 
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Issue was, then taken on said assignment, and after argu- 
ment, the Circuit Court adjudged that the certiorari should be 
sustained upon all of the grounds therein taken, to wit: 

Ist. That the Inferior Court erred in permitting the paper pur- 
porting to be an exemplification from the Circuit Court of Russell 
County, Alabama, to be read in evidence. 

2d. In refusing to charge the jury, that the testimony of Grigsby 
E. Thomas was inadmissible for the purpose of explaining the 
receipt given to witness by Echols as the attorney of Rankin. 

3d. In refusing to charge, that the acceptance by plaintiff in 
judgment from the defendant of a sum of money less than the 
amount ef said judgment, although purporting to be in full satis- 
faction thereof, was nevertheless no discharge, unless evidenced by 
a writing under seal, or of record. 

And to the rulings of the Court upon these points, exceptions 
were taken, and on these the questions for our consideration arise. 

The plaintiff in error asks a reversal of those judgments below, 
both on account of his own application to arrest the certiorari being 
refused, and the Circuit Court having sustained said certiorari on 
each of the grounds therein taken, 

A bill of exceptions is an appeal from the judgment or [1.] 
direction of an inferior court. It is founded on matter of law, or 
on a point of law arising out of a matter of fact not denied, as for 
example, as to the competency of witnesses, the admissibility of 
evidence, overruling a challenge, refusing a demurrer to evidence, 
&c. On tendering the bill, if the exceptions therein are truly sta- 
ted, the judges ought to set their seals, in testimony that such 
exceptions were taken at thetrial. In England this is done under _ 
the authority of 13 Edw. I. c. 31. The present proceeding is under 
the 54th section of the Judiciary Act of 1799. Prince 432. If the 
bill contain matter false, or untruly stated, or matters wherein the 
party was not overruled, the judges of course are not obliged to 
affix their seals; for that would be to command them to attest a 
falsity. If the bill be returned “ quod non ita est,” the party may 
have an action against the judge fora false return. After the seal 
of the judge has been affixed thereto, the truth of the matters 
therein contained cannot afterwards be called in question. A writ 
of error or certiorari is next brought, to remove the proceedings 
from the inferior to the higher court. The bill of exceptionsisno . 
part of the record below, until acted upon in, and sent back from, 
the appellate court. The original, therefore, is to be sent up, 
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together with the transcript of the record, as constituting the pro- 
ceedings in the cause below. And this is to’ be done by the clerk 
of the court below; and nothing can be examined by the appellate 
court except what is transmitted in this way. 

Ihave made these general observations upon the first two grounds 

taken by Tarver in his bill of exceptions, esteeming it of impor- 
tance for the sake of harmony and the proper administration of the 
law, that right rules should be established in regard to the- corres- 
pondence and communication, between courts for the correction of 
errors and inferior tribunals. As it is always, however, more sat- 
isfactory to have a determination upon the merits, I leave these 
matters of form, and proceed to examine the decision upon the 
certiorari. 
[2.] And the main question to be considered here is, whether 
Rankin, having distinct judgments for thesame debt, one in Georgia, 
against Milton J. Tarver, and the otherin Alabama, against Moore 
& Tarver, shall have satisfaction of both, or whether the payment 
of one shall extinguish-the other ? 

Where there are distinct judgments against different defendants, 
for the same debt, it is not pretended but that all are extinguished 
by the satisfaction of any one of them. 1 Bailey R. 140. 

And that the payment of a debt, although it be made by one 
who is not a party to the contract, and although the assent of the 
debtor to such payment does not appear, is nevertheless an extin- 
guishment of the demand. 1 Port. R. 423. c 

Again, it is not controverted, that where judgment is obtained 
in another court, in an action brought upon the first judgment, that 
a satisfaction of either will extinguish the other. 1 Cow. R. 178. 

Further still, it has been held that where two suits. are brought 
in different courts at the same time for the same cause of action, 
and proceed pari passu to judgment and execution, a satisfaction 
of either judgment may be shown upon audita querela in discharge 
of the other. Boéwne vs. Joy, 9 Johns. R. 221. 

We can see no difference in principle whether the suits proceed 
pari passu, or whether one is instituted subsequently to the other. 
In both there are two judgments against the same individual, 
founded each upon the original cause of action, and not one upon 
the other. And we are quite’clear that in neither case, indeed I 
might say in no case, shall the creditor have double payment. The 
law cannot be converted into the instrument of such injustice, 
Suppose a plaintiff were to force an officer to pay his execution 
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on account of his neglect to make the money, could he turn round 
afterwards and collect the amount from the defendant? Surely 
not; for, whatever rights the sheriff might have on the score of 
reimbursement, the plaintjff could have no further claims on the 
debtor. And is it possible because he has obtained two judgments 
for the same cause of action in different States, that he shall be 
entitled to collect both ? 

It is well settled that the pendency of a suit in another State, or 
a foreign court, by the same plaintiff against the same defen- 
dant, for the same cause of action, is no stay or bar to a new 
suit brought elsewhere. 12 Johns. R.99; 3 Wend. 262; 1 Johns. 
Cas. 345. How dangerous, then, the predicament of the defen- 
dant in all such cases, if peradventure judgments are obtained 
in both forums, and he is compelled to render satisfaction to all ? 

A judgment is only’ considered as additional security for, but is 
of itself no satisfaction of the debt. That still exists. The two 
judgments, therefore, were only extending the security. In cases 
of rent, the law gives a double remedy for the recovery of the same 
debt—the one against the person of. the debtor, the other by dis- 
tress warrant. So in case of a bond and mortgage, a judgment of 
foreclosure will not preclude the mortgagee from his action on the 
bond. 2 Binney R.146, But in all such cases, was it not seriously 
supposed that where satisfaction was obtained upon one security, 
or in the prosecution of one remedy, that the demand itself was 
not discharged ? 

On the whole, the opinion of the Court is, that the payment to 
Echols by Thomas, if an actual satisfaction of the Alabama judg- 
ment, was an extinguishment of the Georgia judgment, except as 
to the costs. 

It follows that the Inferior Court was right in admitting in evi- 
dence the exemplification of the proceedings in the Circuit Court 
of Russell County, Alabama ; for the identity of the cause of action 
in both cases could be proved in no other way. 

As to the admissibility of the testimony of Th8mas, it would [3.] 
seem to be justified upon every consideration. Receipts are an 
exception to the general rule that extrinsic verbal evidence is not 
admissible to contradict or alter a written instrument. They are 
only prima facie and not conclusive evidence of the facts acknowl- 
edged upon their face, and hence those facts which they recite may 
be contradicted by oral proof. There. is a limit, however, to this 





216 SUPREME COURT OF GEORGIA. 


Tarver vs. Rankin. 








exception; for in many respects receipts are to be treated like all 
other written contracts. 

In Fuller vs. Crittenden, 9 Conn. R. 401, many of the cases upon 
this subject are reviewed, and the result declared to be, that such 
circumstances as would lead a court of equity to set aside a con- 
tract, (e. g. fraud, mistake, or surprise,) may be shown at law to 
destroy the effect ofa receipt. 

Straton vs. Rastall, 2 T. R. 366, in 1788, is the first English 
case in which it was decided that a receipt might be contradicted. 
Other cases soon followed, but the British courts have settled down 
upon the rule laid down by Williams, J. in the Connecticut ease, 
namely, that ifthe receipt is given with a full knowledge of all the 
circumstances, there being no misapprehension, fraud, or imposi- 
tion, parol evidence cannot be received to contradict, alter, add to, 
or diminish it. Alner vs. George, 1 Camp. F. 392; Bristow et. al. 
vs. Eastman, 1 Esp. R.172. 

For the purpose of showing that a receipt for money is not con- 
clusive, but open to explanation to show a mistake, fraud or 
imposition in obtaining it, see 1 Johns. Cas. 145; 2 Johns. R. 378; 
3 id. 320; 5 1d.68; 8 id. 304; 9id. 310; 2 Mill. R. 140; 2 Me- 
Cord R. 320; 4 Ohio R. 434. 

The testimony of Thomas brings this case fully within the prin- 

ciple of these authorities, and was therefore competent. 
[4.] It only remains to examine briefly the third ground in the 
certiorari, to wit, that the sum paid being less than the whole amount 
of the judgment, is no satisfaction thereof unless evidenced by wri- 
ting under seal, or of record. And this objection is founded upon 
the spirit of the ancient and somewhat technical principle, eodem 
modo quo oritur, eodem modo dissolutur. That no specialty can be 
avoided but by an instrument of as high a nature, and that a judg- 
ment being a security of the highest character, cannot by this 
technical rule of the common law, be avoided by a writing, not 
under seal nor of record. Indeed this doctrine goes further. Mr. 
Buller in his Misi Prius 152, citing 2 Lev. 144, Ca. K. B. 538, 1 
Mod. 259, says that it is well settled that a discharge of any con- 
tract after itis broken, or of a debt that is due, which is to have 
operation by its own validity without any regard to the considera- 
tion upon which it was made, must be by a writing under seal. 

In these latter days the same veneration is not felt for seals as 
was formerly ; nor is the distinction between sealed and unsealed 
instruments so rigidly observed. We apprehend, however, that 
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this difficulty may be obviated without disturbing the doctrine here 

stated. There is a distinction between an accord and satisfaction © ; 
which is executed, and executory only. Were this an attempt to 

merge the higher judgment security into a dess, the principle 

might apply. 

In Sewaill vs. Sparrow 16 Mass. R. 24, this distinction was fully 
recognised, and the Supreme Court of that State held, that 
though a judgment could not be avoided by a writing not under seal, 
whereby the creditor agrees not to sue the debtor, yet where one 
Sewall having recovered judgment against Thatcher & Webster, 
in consideration of the payment of $1,410, just one half of the debt 
by Thatcher, agreed not to levy execution on his private property, 
but only on the partnership effects ; and Thatcher dying insolvent, 
the commissioners rejected Sewall’s claim—it was held that he 
could not maintain an action of debt against the administrator. 

In Brown vs. Feeter, 7 Wend. R. 301, the Supreme Court of 
New-York held, that where a party agrees to accept a specific 
article of property in payment of a judgment, and it is delivered 
and accepted, such an acceptance is an appropriation in satisfaction, 
in judgment of the law. 

Can it make any difference whether it be a specific article of 
property, or a certain sum of money, provided it is agreed to be 
received in satisfaction of the judgment, and is in fact delivered 
and accepted? We think not. 

Judgment reversed. 
































No. 35—Henry C. Perry, Pun A. Crayton, Roperr A, 
Ware and others, plaintiffs in error, vs. Wmi1am Manarrr 
defendant in error. 






[1.} In all applications for new trial in the Supreme Court, a brief of the testimony in 
the cause must be filed by the party applying for such new trial, under the revis- 
ion and approval of the court, at the term of the court at which the application is 
made, in conformity to the 61st rule of practice. 








' Motion for new trial. From Muscogee Superior Court. Heard 
| before Judge ALexanper and overruled. May Term, 1847. 
VOL. It. : 28 
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This was an action of debt, originally brought by the defendant 
in error, against the plaintiffs in error, in the Inferior Court of the 
County of Muscogee; and afterwards tried on the appeal in the 
Superior Court of said County, and in finding by the special jury 
for the defendant in error. 

Several counts were joined in the action. One upona judgment 
recovered in Florida, and the others for work and labour, &c., and 
all in the form of the action of debt. 

A motion was made to arrest the judgment, and was allowed by 
the Court. Exceptions were taken to the decision, and the case 
by writ of error was carried before the Supreme Court, and the 
judgment of the Court below arresting the judgment, was reversed. 

It appears that when the motion in arrest of judgment was made 
in the Court below, notice was also given the adverse party, that in 
the event the motion in arrest should be overruled, a motion for a 
new trial in the cause would be made. 

After the judgment of the Court below arresting the judgment, 
had been reversed by the Supreme Court, and the’case sent back, 
this motion for new trial was made, in pursuance of the notice 
originally given. The grounds for motion for new trial are omit- 
ted here, because immaterial, not having been considered by the 
Supreme Court. 

The counsel for the defendant in error, objected to the hearing 
said motion fur new trial in the Court below, because it appeared 
that at the term of the Court when the case was tried on the appeal, 
and notice given of the motion for new trial, no brief of evidence was 
made and agreed upon by the parties, or approved by the Court and 
entered on the minutes. 

The counsel for the plaintiffs in error then offered to prove, by 
affidavits or otherwise as the Court might direct, that the only evi- 
dence offered and received on the part of the defendant in error, 
who was plaintiff below, was the testimony of Thomas Jordan, 
taken by interrogatories ; and the evidence of Henry C. Petty by 
interrogatories was the only evidence offered by the plaintiffs in 

_ error, and which was rejected on the trial below; Hill, presiding 
Judge, holding that the witness Petty was incompetent, on the 
ground of interest, and his testimony inadmissible. Counsel for 
the defendant in error waived the introduction of the testimony 
offered, but insisted that the same was not a brief of evidence, and 
protested against its being so considered. Whereupon the coun 
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sel for the plaintiffs in error moved the Court below to approve and 
allow the same to be entered upon the minutes as a brief of evidence, 
which the Court refused, and the counsel for plaintiffs in error 
excepted. 

Upon this exception error was assigned. There was another 
exception to the decision of the Court below, in its refusing to granta 
rule nisi for new trial, This exception, though referred to in the 
brief of counsel, is omitted, the judgment of the Supreme Court 
being based upon the ground that there was no brief of evidence, &c. 














Hines Hott, for the plaintiffs in error, cited the following author- 
ities. 

1. As to the rejection of the evidence of Henry C. Petty, 1 
Phil. Ev. 33, 34, 39; 16 Pick. R.301; 5 Watt. R. 179; 1 Ala. BR. 
506; 5 id. 694; 3D. § E.R. 27; 3 Hast. R. 25; 10 1d.395; 20 - 
‘Eng. C. L. R.177; 2 Esp. 550. 

2. As to the granting new trial under the peculiar circumstances 
of this case, see 5 N. Hampshire R. 477, cited in 3°U. S. Dig. 558; 
“ After a verdict, the defendant moved for a new trial and in arrest 
of judgment. Judgment was arrested, and on error to the court 
above, the order of arrest was reversed. It was ruled that. the 
record should be remitted to the court below for their decision on 
the motion for new trial.” 

This Court recognised the same right to an alternative motion in 
the State vs. Reynolds. 2 Tidd 913 lays down the rule relied on 
by the defendant in error, which is not supported by the references. 
See 2 Salk. 647; 10 Eng. C. L. 301; 1 Burrow 333; 16 Eng. C. L. 
262; Bull. N. P. 326; 40 Eng. C. L. 554; 5 T. R. 436; 12M. §& 
W. 830. 

The legal maxim of Lord Coke, “ Nemo prohibetur pluribus de- 
Sensionihus uti,” is peculiarly applicable to this case, and if it was 
not, might well have formed the basis of the 9th section of the 
Judiciary Act of 1799. . 






























Jones, Bennine & Jones, for the defendant in error, submitted 
tlie following points and authorities : 
1. A new trial will not be granted after a motion in arrest of 
d judgment. 4 B.§ C. 160; 1 Burrow 333; 2 Salk. 647; 2 Tidd ‘ 
Pr. 913. 
2. Nor will it be granted unless applied for, and the application 
entered on the minutes during the term at which the judgment 
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was rendered, and unless the testimony be briefed, approved, and 
entered on the minutes at the same term. Graddy vs. Hightower, 
1 Kelly 254, 255. 

3. Petty was incompetent as a witness from interest. 3. Phil. 
Ev.82; Halivs. Rex, 6 Bing. 181; 3 Phil. Ev. 266; 18 Johas. R. 
459; Penny vs. Martin, 4 Johns. Ch. R. 566 ;°1 Stew. R.139; 1 
McCord 552; Ransom vs. Keyes, 9 Cowen, 128. ~ 

4. Petty being proved interested by the plaintiff, by Jordan’s 
interrogatories, was no more competent to disprove that interest 
than any other fact in issue. Phil. Ev. notes 260, 261. 

5. And even if competent for that purpose, he shows that the 
sub-contract on which he was liable (as it is contended,) to a 
greater extent than on the principal contract, was at the time of 
his deposing, barred by the act of limitations. 

6. The question of competency is one for the Court, and if the 
Court chose to believe Jordan rather than Petty as to Petty’s intor- 
est, it was not error. _ 


By the Court—W arner, J., delivering the opinion. 


In this case, it appears from the record, that a motion was made 
in the Court below to arrest the judgment, which motion was 
allowed by the Court; exceptions were taken thereto, and the 
case was bronght before this Court by writ of error, and the judg- 
ment of the Court below arresting the judgment, was reversed. It 
also appears, that at the May Term of the Superior Court of the 
County of Muscogee, in the year 1846, when the motion was first 
made to arrest the judgment, notice was also given to the adverse 
party, that in the event the motion in arrest of judgment should 
be overruled, a motion for a new trial in the cause would be made. 
After the judgment of the Court below had been reversed by this 
Court, a motion was made, at November Term, 1846, for a new 
trial, in pursuance of the notice originally given, on the ground 
that the Court had improperly rejected the testimony of two wit- 
nesses, Petty and Jordan. At the term of the Court when the case 
was tried on the appeal, and when the notice that a new trial 
would be moved for in the event the judgment should not be 
arrested, there was no brief of the evidence filed, by the party seek- 
ing the new trial, as required by the 61st rule of practice. 

[1.] By the act of the 7th of December, 1821, the judges of the 
Superior courts in this State were required to convene at the seat 
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of government, and establish uniform rules of practice for the sev- 
eral circuits. Hotchk. Dig. 500. In pursuance of this act, the 
judges, in convention, established the following rule: “ A motion 
for a new trial shall not uperate as a supersedeas, unless an order 
to that effect be entered on the minutes; and in every application 
for a new trial, a brief of the testimony in the cause shall Be filed by 
the party applying for such new trial, under the revision and approval 
of the Court.” Hotchk. 951. 

This rule was intended to guard the parties against surprise, by 
having the facts of the case settled while the same were fresh in 
the recollection of the court and the counsel. 

The facts of the case, on which the court should be required to 
pronounce the judgment of the law, were not to depend on the 
vague recollection of parties, their counsel, or witnesses, but on the 
statement made in the brief, sanctioned by the approral of the Court. 
The wisdom of this rule, in a practical point of view, commends 
itself to our hearty approbation. We have already had occasion to 
review it, in Graddy vs. Hightower, 1 Kelly R. 255. One of the 
grounds of error assigned in that case was, “ Because there was no 
brief of the testimony, approved by the Court or agreed upon by 
counsel, filed in the cause at the time the rule nisi was moved.” In 
that case we said, “ that nothing short of a brief of the testimony 
approved by the Court, and such approval entered on the minutes 
or agreed upon by the parties or their counsel, and such agree- 
ment entered on the minutes at the term at which the rule for a 
new trial is applied for, will be a compliance with the 61st rule of 
court;” and that ground of error was sustained in that case by this 
Court. 

This is said to be a hard case, and it is insisted the Court ought 
to have permitted the introduction of the affidavits, to show what 
facts were proved on the trial. To do this would be to introduce 
the very mischief which the rule was intended to prevent; and 
although it might not be productive of mischief in this particular 
case, yet we are not willing to multiply or create exceptions to a 
rule which in our judgment is a wise one in its general application. 
Nothing is of more importance to society, governed by municipal 
regulations, than that their laws should be uniform, and uniformly 
administered. ) 

Let the judgment of the Court below be affirmed. 
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No. 36.—Titman Hopkins, plaintiff in error, vs. Ropert S. Burcu, 
defendant in error. 


[1.] Before a constable can levy on lands and negroes, and to the validity of sales of 
land and negroes under magistrates’ court executions, it is necessary that it ap- 
pear by the entries on the execution, that there was no other personal property, 
or that the defendant being in possession, pointed out the land and negroes. 


[2.] Such entries can be made nunc pro tune by the officer who made the levy. 


This was 4 claim case. Tried before Judge Warren. In Macon 
Superior Court. At the April adjourned Term, 1847. 


Robert S. Burch, the defendant in error, was the plaintiff in 
execution, and William I’. Hopkins and Isaac Hopkins were 
defendants, and Tilman Hopkins, the plaintiff in error, was the 
claimant. 

The property levied on and claimed, was a lot of land in the 
County of Macon. At the said adjourned term of the Court below, 
this cause came on to be tried, when the plaintiff in execution, 
Burch, introduced Green Barrow as a witness, who testified that 
as sheriff he levied the execution upon said land, and that at the 
time of said levy the said William I’. Hopkins, one of the defend- 
ants in execution, and who was claimant’s father, together with the 
claimant, resided on the said land, and that said William F, 
seemed to be proprietor; and thereupon the said Burch closed his 
case. 

The claimant then offered in evidence a deed made by the sheriff 
to one Andrew Shealy, which by virtue of a sheriff’s sale of said 
land, as the property of said William I’. Hopkins, under a justice’s 
court fi. fa. issued in the said County of Macon, conveyed said 
land to the said Shealy, and which said justice’s court fi. fa. was also 
offered in evidence. The counsel of Burch objected to said fi. fa. 
because there was no entry thereon of “no personal property to be 
found,” made by the levying officer. The Court below sustained 
the objection, and refused to admit said f. fa. in evidence without 
such entry. 

The claimant’s counsel then offered to introduce the constable 
who levied said justice’s court fi. fa., to show that at the time of 
said levy the defendants in the f. fa. had no personal property, and 
also to evidence that fact by a return to that effect, to be entered 


on said fi. fa. npc pro tunc by said constable, under oath. 
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The court below refused to allow either the oral testimony of the 
constable for the purpose aforesaid, or a return of “no personal 
property” to be made by him under oath or otherwise. 

The claimant then offered to prove by the said constable that the 
said land was pointed out to him for levy by the said William F. Hop- 
kins. This also the Court below refused. The case was then 
submitted to the jury, who rendered a verdict finding the said land 
subject. 

To all which decisions of the Court below, the counsel for the 
claimant excepted. 


Wm. H. Rosinson and Ws. P. Greene, for plaintiff in error, 
contended : 

1. That the act of 1811 does not require the constable to make a 
return of “o personal property,” before levying upon land or 
negroes. Prince 506; Dud. R.3. \» 

And that if such return were made, it would be no evidence of 
the fact, the same not being required by statute. 1 Green]. Ev. 
498; 3 Phil. Ev. 1083, 1046. 

The constable having levied on the land, the Court should pre- 
sume that he had discharged his duty by first looking to the personal 
estate, and finding that insufficient, had then made his levy. 2 
Phil. Ev. 297; 19 Johns. R. 345; 11 td. 517. 

2. Admitting, for sake of argument, that the legislature intended 
that the authority of the officer to levy should appear by proof of 
the insufficiency of personal estate, the levying officer would be a 
competent witness to prove the fact. 

3. The courts have given a liberal construction to the statute of 
amendments, and gone far in allowing such returns to be made 
nune pro tunc. 

4. The act of 1811 was passed for the benefit of the debtor, and 
that he only can take advantage of it. 13 Johns. R.97; 8id. 361; 
4 Kent 430. And that even previous to the act of 1842, the 
defendant had the right to point out such property to the officer as 
he might deem proper. 

5. That the neglect of the officer does not affect the purchaser, 
he depending alone upon the judgment, the levy, and the sale; 
all other irregularities being between the officer and the parties to 
the process. 4 Conn. R. 521; 3 Phil. Ev. 1094. 


Warren, for the defendant in error. 
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By the Court.—Nispet, J., delivering the opinion. 


The claimant introduced in evidence a deed for the land in ques- 
tion, from the sheriff, being a purchaser at sheriff’s sale. The levy 
was made by a'constable, and the magistrate’s fi. fa. was tendered 
in evidence by the claimant as part of his title. It was demurred 
to upon the ground that it had not the constable’s official entry of 
“no personal property to be found,” and rejected. The claimant 
then brought the constable into court who made the levy, and pro- 
posed that he should amend his entries, and make the required 
entry “ nunc pro tunc,” which the Court refused to permit to be 
done. He also offered evidence to prove that the defendant in 
execution pointed out the land to be levied on, which was, also 
rejected. To all these decisions he excepted. 

[1.] By the act of 1811, “ Noconstable shall be authorized to levy 
on any negro or negroes, or real estate, unless there is no other per- 
sonal estate to be found sufficient to satisfy the debt, and then and 
in that case, they are hereby authorized to levy on the same where- 
ever to be found, &c.” Prince 506. It is true, as counsel con- 
tended, that this act does not make it the duty of the constable, in 
terms, to make the entry of “no personal property to be found.” 
It prohibits the constable from levying on lands and negroes, unless 
there is no personal estate (besides negroes) to be found sufficient 
to satisfy the debt. The entry, therefore, is not made necessary by 
a positive enactment of the legislature. We think notwithstanding 
it is necessaiy. The argument is within a nutshell. The act of 
1811 is for the benefit of the defendant in execution, to protect his 
negroes and lands, being property of great value, from vexatious 
levy and sale for small amounts—a plantation, for example, worth 
$5,000, or a slave worth $1,000, for thirty dollars—particularly non- 
resident defendants—from these petty, and it might be dangerous 
annoyances. -To afford him the protection which this act intends 
to afford him, it is necessary to give it a liberal construction, as it 
is not in derogation of common right; for it does not exempt lands 
and negroes from payment of debts, but only protects them until 
other property has been exhausted. A fair construction of it 
would make all sales of lands and negroes, under a magistrate’s 
court execution, illegal, unless there was no other personal property 
sufficient to satisfy the debt. The severity of this rule upon pur- 
chasers is the guarantee of protection to the defendant. Anything 
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short of this would defeat the benevolent intentions of the legisla- 
ture. Nor is this a forced, but a natural and necessary construction 
of the act. It positively enacts, that no constable shall levy upon 
any negro or negroes, or real estate, &c. Now nothing is clearer 
than this, to wit: if a constable does levy upon lands and negroes 
when there is other personal property sufficient to satisfy the debt, 
the act is in violation of the law, and void, and so are all titles acquired 
under it. The constable would be guilty of a trespass, and as to 
the purchaser, the doctrine of caveat emptor applies to him. 

The further question however occurs—what shall be the evidence 
that there was no other personal property? It must be, in our 
judgment, official. The officer must show by his levy that he is 
within the authority conferred by the act. We do not hold that 
a separate and independent entry should be made, declaratory of 
the fact that there was no other personal property. It would be 
sufficient if the levy itself recited the fact. This would be neces- 
sary for the protection of the defendant, and indispensable to the 
safety of purchasers. If the evidence that there was not sufficient 
other personal estate to satisfy the debt, was allowed to exist’ im 
parol—if there was no means of ascertaining that with certainty—the 
most disastrous consequences would follow, both to the defendant 
and the purchaser. The defendant’s property would be liable to 
sacrifice, honest purchasers, buying in the dark, would in many 
instances acquire no title, or, fearful of consequences, would stand 

aloofaltogether. If, on the contrary, the fact is required to appear 

upon the execution, it being open to the inspection of all, all would 
be notified. This evidence too, being, as we hold, part of the 
purchaser’s title, it ought to be permanent, durable, and safe ; it 
ought to go with the execution to the files of the office. We are, 
therefore, clearly of opinion that the Court did not err in sustain- 
ing the demurrer to the execution tendered in evidence. 

But we do think that the Court erred in not permitting the |2.] 
officer to amend and make the entry nunc pro tune. Suchan entry 
he makes subject to his liability for a false return. It is as a gen- 
eral rule, competent for a sheriff to amend his return before the 
Court; to do that now which he ought to have done and could 
have done before. So long as the sheriff is in office, and parties 
are protected by his official bond, he may amend his return. This 
reasoning applies to constables, for they also give bond. In this 
case particularly, there can be no objection to amending the return, 
as it is in furtherance of the rights of the purchaser; and as no 
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rights, under this levy and sale, had vested in any body else antag- 
onistic to his. 17 i ick. R.106; 1! A ass. R. 413; 13 Pick. R. 
477; 1 id. 461; 21 id. 197; 1 id. 196; Needham vs. Newsom, 
Minor 407; Marsh. R. 350; 4 Har. §& McHen. R. 498; 1 Cowen 
R. 430; 6 Greenl. 2. 162; 3 Murph. R. 128; 3 Monroe R. 295; 
3 J.J. Marsh. R. 500; Charlit. R. 284. And for this error of the 
Court, this cause must go back. —_, : 

By the act of 1842, defendants in execution in justice’s courts 
have the right to point out to the levying officer, either lands or 
negroes in his possession. ‘This is a modification of the act of 
1811, so far as it goes. It is an authority to the constable to levy 
on lands and negroes, even if there is sufficient other personal 
property to pay the debt, if the defendant, being in possession, points , 
them out. All the reasoning adduced ofi the act of 1811 applies 
to this. The claimant proposed to prove by parol that the defen- 
dant did point out this land for levy and sale, and that it was in 
his possession. This he could not do—for as in the other case that 
the defendant did point out the lind, and that it was in his posses- 
sion, must appear by the officer’s entries on the execution. This, 
if true, might be made to appear by an amendment nunc pro tunc, 
also. 

Let the judgment of the Court below be reversed. 











No. 37.—Samvet B. Pearce & Co., plaintiffs in error, vs. ALLEN B. 
CHASTAIN and Witu1AM CHASTAIN, defendants in error. 


[1.] There must be fraud, surprise, or some extraordinary and uncontrollable cir- 
cumstance, where manifest injustice has been done, to authorize a court of equity 
‘to grant relief against a judgment at law. 

[2.] Courts of equity will be extremely cautious in the exercise of their acknowledged 
jurisdiction, to grant relief against judgments at law. 

[3.] Where the subject matter of defence was not, and could not by due diligence, be 
known to the defendant upon the trial, it will furnish ground for the interpusition 
of a court of equity. 

[4.] Costs do not always in chancery follow the event of the cause. They rest in the 
sound discretion of the Court. 
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In Equity. Bill and demurrer. In Lee Superior Court. May 
Term, 1847. Before Judge Warren. 


For the facts stated and questions made below, see the opinion 
delivered by the Supreme Court. 


-R.F. Lyon, for the plaintiffs in error. 


1, Bills for a new trial must set up some new fact which proves 
it to be against conscience to execute the judgment, and of which 
the complainant could not avail himself in a court of law. 2 Story 
Eq. secs. 887, 888; Jarvis vs. Chandler, 1 Tur. & Rus. 319; Marine 
Ins. Co vs. Hodgson, 7 Cranch 337; Mitford 130. 

2. Equity will not relieve the defendant after a verdict, when he 
might have defended himself at law by ordinary diligence. Dan. 
Ch. Pr.1841; 4 Hen. §& Munf. R. 553; Dodge vs. Strong, 2 Johns. 
Ch. R. 553; Woodworth vs. Van Buskerk, 1 id. 432; Gainsbo- 
rough vs. Gifford, 2 P. Wills. R. 424; Bateman vs. Willoe,1 Sch. 
§ Lefr. R. 201; Albritton vs. Bird, R. M. Charl. R. 93. 

3. If the defendant in an action at law submits to go to trial 
without filing a bill in equity for a discovery of evidence, and after 
a verdict against him attempts to obtain the discovery as a ground 
for a new trial, courts of equity will not countenance such proceed- 
ing, when there is no fraud in the conduct of the plaintiff at law. 
Mitf. 132; Richards vs. Symmes, 2 Atk. R. 319; Dan. Ch. Pr. 
1841; Williams vs. Lee, 3 Atk. R. 233; Field vs. Beaumont, 1 
Swanst. R. 205; Sewell vs. Freeston, 1 Chan. C.65; Taylor vs. Shep- 
pard, 1 Young & Coll. Exch. R.271; 1 Johns. Ch. R. 49; 2' Coz 
R.12; 3 Johns. Ch. R. 355. 

4, When one of two joint obligors or contractors have been sued 

and a judgment has been obtained, the record is a bar in favour of 
the one not sued ; so also would the first suit be a bar to any subse- 
quent one. Ward vs. Johnson, 13 Mass. R.148; Wilsonvs. Hurst, 
4 Barn. § Adol. R.156; Beltzhoover vs. Commonwealth, 1 Watts. R. 
126; Williams vs. McFall, 2 Sergt. § Rawl. 280; Downey v8q The 
M. & F. Bank, 13 id. 288; Bedell’s adm’r. vs. — 5 Mun. R.; 
5 Mass. R.193; 8 id. 424 note. 

Dennett vs. Chick, 3 Watts R, 202; 1 Green 191; 18 Johns. R. 


456; 1 Pick. R. 118; Hotchk. 543. 
5. If equity affords relief to a defendant, it will be on account of 
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the injury about to be done the complainant, and not merely to set 
up a merely technical defence. 

6. Every material allegation in a bill must be positively alleged, 
sufficiently to enable the defendant to ascertain the precise grounds 
on which it is filed. Dan. Ch. Pr. 424; 2 Bro. Ch. C. 310; 3 id. 
226. 7 

7. No general relief prayed, and the particular relief sought 
being repugnant, the bill must fail. Mitf 38; Dan. Ch. Pr. 435 ; 
Story Eq. Pl. 40. 

8. The bill contains no equity. 


Ex1 Warren, for the defendants in error. 


By the Court—Lvumexw, J., delivering the opinion. 


On the 8th of August, 1836, Allen B. Chastain, Ira.E. Durpree, 
and Hartwell H. Tarver, a mercantile firm doing business in the 
town of Hawkinsville, Pulaski County, in this State, under the 
style of Chastain & Durpree, made and delivered to Samuel B. 
Pearce & Co., of Boston, their promissory note for $161 03, due 
six months after date. Suit was brought upon this note, it being 
unpaid, against all the partners, in favour of the payees, to the Jan- 
uary Term, 1841, of the Superior Court of TwiggsCounty. The 
sheriff returned “not to be found” as to Chastain, and judgment 
was confessed by the other two defendants for the whole amount 
of principal and interest due on said note, together with the costs 
of suit. Cotemporaneously with this proceeding, an action was 
instituted on the same claim, against all the partners, in Lee 
County, where Chastain resided, and where the sheriff returned, 
“not, to be found” as to Durpree and Tarver. Final judgment 
was rendered against Chastain on the 17th day of July, 1846, for 
the debt, who now files his bill, alleging that the judgment in 
Twiggs has long since been paid off in full by Durpree and Tar- 
ver, or one of them, or some person for them, or for one of them. 
That he had reason to believe this, and verily did believe it at the 
time,judgment was rendered against him, but that he had no means 
cf ascertaining or establishing it. That he made diligent search 
for the fi. fa. in the clerk’s office of Twiggs County, to which it 
should have been returned satisfied, but that he was unable to find 
it. He further charges, that what was then mere matter of suspi- 
cion, he has since ascertained to be unquestionably true ; and that 
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he will be abundantly able to prove it, by appealing to the con- 
science of the party. 

To this bill a demurrer was filed for want of equity, and being 
overruled by the Court, the defendants below excepted. 

Is there sufficient matter stated in the bill to require an answer? 

The general rule is, that courts of chancery will not inter- [1.] 
fere after verdict and judgment at law, except in cases of fraud, or 
surprise, or in extraordinary cases where manifest injustice would 
be done; nor where the party might have defended himself fully 
at law and neglected it. Great abuse would be made of a contrary 
doctrine, by drawing within the jurisdiction of equity, as by a side 
wind, almost all causes decided at law. The high powers intrusted 
to chancery to promote the purposes of justice, should not be 
abused to the vexation of the citizens and the unsettling solemn 
decisions of other courts, where it is to be always presumed that 
full justice has beendone. New Reports by Schoales § Lefroy, vol. 
1,201; 3 Atk. 223, 224. 

No doubt has been entertained, since the contest in 1616 [2.] 
between the two jurisdictions, that chancery has the power to 
grant relief against a judgment at law. 3 Black. Com. 54; 1 
Woodeson 186. I repeat, however, that it will be exercised with 
extreme caution. 

In the case of the Countess of Gainsborough vs. Gifford, 2 [3.] 
P. Wiils. 424, the Court granted relief against a judgment where 
the defendant afterwards discovered a receipt under the plaintiff ’s 
own hand for the money in question, of the existence of which the 


defendant was not apprised at the time, although the paper was in - 


his own custody. Wherever injustice has been done by the verdict 


/ 


at law, by surprise, or accident, or ignorance, as in the case in P. ~ 


Wills. R., chancery will interfere. 2 Atk. R.190, 319; 1 id. 268; 
3 P. Wills. R. 395; 2 Vesey Jr. R. 135; 10 Vesey R. 422; 6 
Brown P, C. R.470; 2 Hen. & Mun. R.179. 

Where the plaintiff knew the fact to be different from what the 
jury found it, and the defendant was ignorant of it at the time of 
the trial, chancery will relieve against such a verdict, Gatlin vs. 
Kirkpatrick, 1 Car. Law R. 534. 

Payments and sets-off at law are subjects of equity jurisdiction, 
and relief will be given in chancery against a judgment where the 
defence was not made at law. Hughes vs. McCowen, 3 Bibb. 254; 
Appleton vs. Harwell, Cooke 242. 

Without intending to adopt, except with a modification, the 
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princi les to their full extent laid down in those cases, and much 
less to disturb the well considered doctrines ruled by this Court in 
Bostwick vs. Perkins et al., 1 Kelly 136, we are inclined to return 
this b 1]. The case as made is a weak one. And yet, if it be true 
that this money has been paid to the original creditors, either by 
the two defendants in Twiggs, or some one for them, and that the 
execution is still kept open in Lee and pressed against Chastain’s 
property, and that he used what diligence he could to procure 
proof of the fact in order to defend himself at law, and was unable 
to do so—indeed, although he :suspected it to be true, he could not 
at that time ascertain the fact so as to put in his defence at law—I 
repeat, that if all this be true, and the complainant in the bill alle- 
ges that it is, justice has certainly not been done. ‘Here is an 
important matter—not within the knowledge or power of Chas- 
tain, which was well known to Samuel B. Pearce & Co., the plain- 
tiffs at law—which has been discovered since the trial, but not 
within time to make it the ground of a motion for a new trial, and 
which would unquestionably have defeated the recovery if it had 
been known in time. Ifthe defendants in their answer admit these 
statements® to be true+-and by their demurrer they do admit 
them—in conscience and equity they ought not to avail themselves 
of the judgment which they have obtained. 

While on the one hand, therefore, we are not willing to suffer 
the partnership of Chastain & Durpree to be adjusted in this sum- 
mary way, by allowing the two partners in Twiggs, or one who 
has discharged the debt for them, to realize the whole amount of 
it out of Chastain, yet, acting upon the legal presumption that all 
three are equally liable for the outstanding debts of the concern, 
and as he who asks equity must doit, we see no reason why Chas- 
tain should not be forced to pay his third of this debt, whether by 
way of reimbursement to the other members of the firm, or to 
the person who has interposed in this affair at their instance and 
for their benefit. And to this extent the injunction should be dis- 
solved. 

[4.] Moreover, as this Court is clothed with authority to award in 
every case such order and direction in the premises as may be con- 
sistent with the justice of the case, we deem it but right that the 
complainant should be taxed with the costs. Costs in chancery do 
not always follow the event of the suit, but are awarded according 
to the justice of the cause. They rest inthe sound discretion of 
the Court, to be exercised upon full view of all the merits and cir- 
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cumstances of the case. 1 Johns. Ch. R. 77,166; 2 id. 274, 317; 
3 id. 65; 12 Johns. R. 500; 3 Marsh. R. 488; 3 Lit. R. 355. 

In this case it is not without some reluctance and misgiving that 
we have retained the bill and held up the injunction, even as to 
two thirds of the debt. 

Judgment affirmed. 





